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Note:  Determining  Whether  Unmarried  Persons  are  “Spouses” 

As  has  been  noted  above,  Ontario  legislation  has  extended  spousal  support  obligations  to 
unmamed  couples.  Under  the  1978  Family  Law  Reform  Act,  the  extended  definition  of  spouse  for 
the  purpose  of  support  obligations,  found  in  s.  14(b)  of  the  Act,  included  a  man  and  a  woman  who 
had  cohabited  continuously  for  a  period  of  not  less  than  5  years,  or  in  a  relationship  of  “some 
permanence”  and  were  the  parents  of  a  child.  The  1986  Family  Law  Act,  which  replaced  the 
Family  Law  Reform  Act,  modified  the  extended  definition  of  spouse  applicable  in  spousal  support 
cases  so  as  to  require  only  a  three  year  period  of  cohabitation  (s.  29). 

The  three  cases  which  follow  were  decided  under  the  Family  Law  Reform  Act  and 
involved  the  issue  of  whether  the  non-marital  relationship  in  question  was  a  spousal  relationship, 
so  as  to  entitle  one  of  the  parties  to  claim  spousal  support  from  the  other.  In  each  case  the  court 
was  required  to  decide  whether  the  parties  had  “cohabited”.  As  you  read  the  cases,  try  to  think 
about  what  renders  a  relationship  between  two  unmamed  people  a  spousal  relationship,  so  as  to 
trigger  the  kinds  of  obligations  that  attach  to  married  persons,  such  as  obligations  of  mutual 
support  after  the  relationship  terminates.  What  is  the  difference  between  a  spousal  relationship 
and  simply  being  friends  or  roommates?  In  each  of  the  case,  do  you  think  that  the  imposition  of  a 
support  obligation  would  have  been  fair?  Do  you  think  that  this  consideration  influenced  the 
judge  in  determining  whether  or  not  the  relationship  was  spousal? 

Social  assistance  is  sometimes  a  factor  in  cases  involving  spousal  support  claims  by 
unmarried  persons.  Under  Ontario’s  social  assistance  legislation,  claimants  are  required,  as  a 
condition  of  receiving  assistance,  to  pursue  all  available  private  sources  of  support,  i.e.,  child 
support  and  spousal  support.  Any  funds  received  from  private  sources  of  support  are  deducted 
from  the  amount  of  social  assistance  received.  Thus  in  some  of  the  cases  which  follow,  the 
application  for  support  may  have  been  prompted  by  welfare  authorities  and  the  deeper  issue  in  the 
case  is  who  should  be  responsible  for  support  of  the  woman  who  is  claiming  social  assistance  — 
the  state  or  the  man  with  whom  she  has  had  a  relationship. 


Molodowich  v.  Penttinen 

(1980),  17  R.F.L.  (2d)  376  (Ont.  Dist.  Ct.) 

KURISKO  D.C.J.:  The  applicant  Tena  Molodowich  seeks  support  from  the  respondent  Laun 
Penttinen  under  Pt.  II  of  the  Family  Law  Reform  Act,  1978  (Ont.)  c.  2,  (“the  Act”). 

The  applicant  and  the  respondent  were  not  married  and  no  child  has  been  bom  to  them. 
Accordingly,  the  applicant  must  first  establish  that  she  is  a  “spouse”  under  the  extended  definition 
contained  in  s.  14(b)  (i)  of  the  Act  which  provides  as  follows: 

14.  In  this  Part,. . . 

(b)  ‘spouse’  means  a  spouse  as  defined  in  section  1,  and  in  addition  includes, 

(i)  either  of  a  man  and  woman  not  being  married  to  each  other  who  have  cohabited, 

1.  continuously  for  a  period  of  not  less  than  five  years,... 
and  have  so  cohabited  within  the  proceeding  year. 

Section  1(b)  of  the  Act  provides  as  follows: 

(b)  ‘cohabit’  means  to  live  together  in  a  conjugal  relationship,  whether  within  or  outside 
marriage. 

One  would  have  expected  that  the  use  by  the  legislature  of  a  word  as  venerable  and  oft  repeated 
as  “conjugal”  would  readily  provide  the  key  to  unlocking  the  meaning  of  “cohabit”  simply  by 
ascertaining  what  it  was  that  spouses  petitioning  for  restitution  of  conjugal  rights  were  asking  the 
court  to  restore.  However,  after  reading  numerous  cases  spanning  the  18th,  19th  and  20th 
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brought  within  the  Act  to  a  limited  degree,  thus  creating  for  some,  at  least,  the  misleading 
impression  that  all  of  the  Act’s  protections  for  married  couples  are  available  to  them. 

We  have  not  been  able  to  conclude  the  same  considerations  apply  or  apply  to  the  same  degree 
to  same-sex  couples.  It  may  be  that  some,  perhaps  many,  same-sex  relationships  follow  a  similar 
pattern  to  that  which,  as  we  have  suggested  above,  is  liable  to  occur  with  married  and  unmarried 
heterosexual  couples.  As  we  have  indicated,  however,  the  evidence  available  to  us  with  respect  to 
general  patterns  is  ambiguous.  In  our  view,  in  the  absence  of  better  information  than  is  now 
available  to  the  Commission  with  respect  to  general  patterns,  it  would  be  inappropriate  to  impose 
the  provisions  of  the  Family  Law  Act  upon  same-sex  couples  who  have  neither  entered  an 
agreement  to  this  effect  nor  made  a  decision  to  become  Registered  Domestic  Partners.  It  would  be 
inappropriate  to  impose  substantial  economic  rights  and  obligations  on  a  group  of  citizens  without 
adequate  information  about  their  experience  and  needs.  We  suggest  that  consultation  with 
members  of  the  gay  and  lesbian  community  is  essential  before  this  step  is  taken.  Accordingly,  we 
have  concluded  that  we  cannot  recommend  that  same-sex  couples  who  choose  not  to  register 
should  have  spousal  status  ascribed  to  them  by  legislation. 

The  Commission,  therefore,  recommends  that  the  Legislature  should  acquire  further 
information  concerning  attitudes  and  expectations  within  the  gay  and  lesbian  community  before 
ascribing  spousal  status  under  the  Family  Law  Act  to  same-sex  couples  who  have  not  exercised 
their  right  to  become  Registered  Domestic  Partners. 


NOTE:  The  Legislative  Response  to  M  v.  H. 

Following  the  Supreme  Court  of  Canada’s  decision  in  M  v.  H.,  the  Ontario  government 
introduced  Bill  5,  An  Act  to  amend  certain  statutes  because  of  the  Supreme  Court  of  Canada 
Decist  on  in  M.  v.  //.,  (assented  to  25  October  1999,  SO.  1999,  c.6)  extending  to  same-sex 
couples  the  same  legal  rights  and  responsibilities  as  cohabiting  opposite-sex  couples  in  all  matters 
covered  by  Ontario  law.  In  2000,  the  federal  government  enacted  the  Modernization  of  Benefits 
and  Obligations  Act  (MBOA)  which  amended  68  federal  statutes  in  a  similar  fashion.  Neither  law 
changed  the  definition  of  “spouse”;  in  Ontario  legislation  same-sex  couples  (but  not  opposite-sex 
unmarried  couples)  were  referred  to  as  “same-sex  partners”  [in  2005,  after  the  legalization  of 
same-sex  marriage,  the  term  “same-sex  partner”  was  removed  and  replaced  with  the  term 
“spouse”];  federal  legislation  uses  the  term  “common  law  partner”  to  refer  to  all  unmarried 
couples,  both  opposite-sex  and  same-sex.  In  the  aftermath  of  M.  v.  H.  virtually  all  of  the 
provinces  passed  laws  extending  to  same  sex  couples  the  same  rights  and  responsibilities  as 
opposite  sex  cohabiting  couples.  In  some  provinces,  like  Alberta,  the  legal  recognition  was 
limited.  In  most  other  provinces,  the  legal  recognition  was  more  extensive.  The  continuing  story 
of  the  legal  recognition  of  same-sex  couples  will  be  dealt  with  further  below,  in  the  materials 
dealing  with  same-sex  marriage. 

In  the  course  of  these  reforms  definitions  of  spouse  were  often  standardized  throughout 
provincial/territorial  legislation  and  remaining  instances  of  differential  treatment  of  married  and 
unmarried  couples  were  removed.  The  exception  was  matrimonial  property  rights.  As  will  be 
discussed  further  in  Chapter  V,  Matnmonial  Property  (Vol.  II),  only  a  few  provinces  and 
territories  have  chosen  to  extend  matrimonial  property  rights  to  unmarried  couples.  The  issue  of 
the  constitutionality  of  that  remaining  distinction  was  presented  to  the  Supreme  Court  of  Canada 
in  1992  in  the  Walsh  v.  Bona  case  which  follows. 
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made  available  to  persons  with  the  same  relevant  characteristics  as  the  claimant  except  for  sexual 
orientation.  Here  former  married  spouses  and  former  common  law  spouses  are  treated  the  same. 

[47]  I  appreciate  of  course  that,  as  Iacobucci  J.  stated  in  Law ,  at  para.  59,  “[t]he  determination 
of  the  appropriate  comparator,  and  the  evaluation  of  the  contextual  factors  which  determine 
whether  legislation  has  the  effect  of  demeaning  a  claimant’s  dignity  must  be  conducted  from  the 
perspective  of  the  claimant”.  However,  the  respondent’s  perspective  prior  to  the  death  of  the 
deceased  was  that  the  common  law  relationship  had  ended.  The  purpose  of  the  survivor’s  pension 
is  to  deal  with  the  financial  dependency  of  a  couple  who  at  the  date  of  death  are  in  a  relationship 
with  mutual  legal  rights  and  obligations.  The  respondent  may  have  had  a  measure  of  financial 
dependence,  but  she  no  longer  had  any  legal  relationship.  A  reasonable  claimant  in  her  position 
would,  I  think,  not  feel  demeaned  by  being  treated  the  same  as  other  “former”  spouses.  In  fact,  as 
counsel  for  the  appellant  pointed  out,  the  effect  of  the  remedy  sought  by  the  respondent  would 
itself  create  a  form  of  inequality  by  providing  survivors’  pensions  to  former  common  law  spouses 
that  are  not  available  to  former  married  spouses. 

[48]  Having  regard  to  the  submission  of  the  intervener,  Canadian  AIDS  Society,  I  should  add 
that  the  foregoing  analysis  deals  with  heterosexual  couples,  not  homosexual  couples.  Until  such 
time  as  the  issue  of  same-sex  marriage  has  been  resolved,  it  is  possible  that  different 
considerations  would  apply  to  gay  and  lesbian  relationships  in  respect  of  a  survivor’s  pension 
because,  at  least  in  the  past,  the  institution  of  a  legal  marriage  has  not  been  available  to  them. 


NOTE:  Legal  Recognition  and  Regulation  of  Non-Conjugal  Personal  Relationships 

Can  a  “functional”  approach  to  the  legal  regulation  of  personal  relationships  be  confined  to 
conjugal  relationships  (i.e.,  those  involving  a  sexual  relationship)  or  does  it  require  legal 
recognition  of  other  close,  interdependent  personal  relationships  when  the  state  is  assigning  a 
variety  of  benefits,  rights  and  obligations?  Examples  of  such  relationships  might  include  siblings 
or  adult  children  and  parents  residing  together  in  the  same  household  or  even  close  friends  who 
share  a  household.  It  is  possible  that  even  living  together  would  not  be  required  if  the 
relationships  otherwise  involved  significant  interdependency,  whether  financial  or  emotional  or 
both.  If  non-conjugal  relationships  were  to  be  recognized,  would  the  appropriate  mechanism  be 
ascription  or  an  opt-in  registration  scheme?  The  newspaper  articles  which  follow  raise  some  of 
these  questions  and  signal  the  possibility  of  further  Charter  challenges  under  s.  15  of  the  Charter 
to  legislation  which  only  recognizes  conjugal  relationships. 


“Single  Judge  Seeks  Benefits  of  Couples” 

Janice  Tibbetts,  National  Post ,  Sept.  22,  2004 

OTTAWA  -  One  of  Canada’s  senior  judges  is  accusing  the  federal  government  of 
discriminating  against  her  and  other  single  public  servants  by  denying  them  the  same  benefits  as 
married  people  and  common-law  couples. 

The  failure  to  grant  concessions  to  singles  makes  them  “unworthy  before  the  law”  and 
violates  the  Charter  of  Rights  protection  against  discrimination  based  on  marital  status,  says 
Federal  Court  of  Appeal  Justice  Alice  Desjardins. 

Her  complaint  is  contained  in  a  submission  to  the  Judicial  Compensation  and  Benefits 
Commission,  which  makes  all-but-binding  recommendations  to  the  federal  government  on  the 
amount  that  Canada’s  1,100  federally  appointed  judges  should  be  paid. 

The  government  is  balking  at  giving  new  benefits  to  Judge  Desjardins,  a  prospect  officials 
say  would  mean  extending  them  to  singles  throughout  the  entire  public  service — a  situation  that 
would  cause  costs  to  skyrocket. 
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another  province.  This  has  been  a  problem  in  the  United  States  where  marriage  and  divorce  are 
state  responsibilities.  Australia  has  followed  the  Canadian  pattern  of  allocating  marriage  and 
divorce  to  the  federal  Parliament. 

The  Constitution  Act,  1867,  by  s.  92(12),  confers  on  the  provincial  Legislatures  the  power 
to  make  laws  in  relation  to  “the  solemnization  of  marriage  in  the  province”;  the  boundary 
between  this  power  and  the  federal  power  over  “marriage”  is  discussed  later  in  this  chapter.  Most 
provincial  power  over  family  law  is  derived  from  that  expansive  phrase  in  s.  92(13),  “property 
and  civil  rights  in  the  province”,  which  encompasses  property  and  contract  law  and  other  private- 
law  relations,  including,  for  example,  matrimonial  property,  succession,  support  of  spouses  and 
children,  adoption,  guardianship,  custody,  legitimacy,  affiliation  and  names. 


*  *  * 

In  reading  the  following  cases  on  the  restrictions  that  the  law  imposes  on  who  can,  and  who 
cannot  marry,  consider  the  reasons  underlying  these  restrictions.  What  are  the  essential  elements 
of  the  marital  relationship?  What  are  the  interests  that  the  law  is  protecting?  Are  the  traditional 
restrictions  on  who  can  and  cannot  marry  justifiable  in  light  of  changing  family  forms? 


(b)  Opposite  Sexes 

Note:  Same-Sex  Marriage  ami  The  Legal  Recognition  of  Same  Sex  Relationships 

The  requirement  that  the  parties  to  a  valid  marriage  must  be  of  the  opposite  sex  was  the 
cornerstone  of  the  traditional  definition  of  marriage.  This  requirement  has  come  under  increasing 
challenge  over  the  course  of  the  past  two  decades,  culminating  in  the  legal  recognition  of  same 
sex  marriage  in  four  countries,  including  Canada.  Prior  to  the  recognition  of  same-sex  marriage, 
many  jurisdictions,  including  Canada,  adopted  alternative  mechanisms  for  granting  some  form  of 
legal  recognition  to  same-sex  relationships. 

(a)  alternative  mechanisms  for  legal  recognition  of  same-sex  relationships 

European  countries,  beginning  with  Denmark  in  1989,  have  recognized  same-sex 
relationships  through  the  introduction  of  a  special  legal  regime — the  “registered  partnership” —  of 
which  only  same  sex  couples  may,  if  they  choose,  take  advantage.  Relationships  which  are 
registered  attract  most  of  the  legal  effects  of  marriage.  One  notable  exception  is  adoption. 
Registered  partners  have  generally  not  been  allowed  to  adopt  children,  even  if  one  of  the  partners 
is  the  biological  parent  of  the  child.  Following  Denmark’s  example,  Norway  (1993),  Sweden 
(1994),  Hungary  (1995),  Greenland  (1995),  Iceland  (1995)  and  the  Netherlands  (1998)  have 
implemented  registered  domestic  partnerships.  Only  Iceland  allowed  a  gay  or  lesbian  partner  to 
adopt  his  or  her  partner’s  biological  child. 

In  Germany,  liberal  attitudes  in  the  North  had  seen  gay  couples  allowed  to  register 
partnerships  in  Hamburg  since  1 999,  but  the  extension  of  the  law  to  other  was  fiercely  resisted  by 
southern  states.  However,  in  2002  a  federal  law  was  passed  allowing  gay  couples  to  register  and 
giving  them  inheritance,  insurance,  tenancy  and  hospital  visiting  rights.  France  experienced 
similar  division  in  1999,  when  the  National  Assembly  passed  a  bill  improving  rights  for  gay  and 
unmarried  heterosexual  couples.  It  also  gave  couples  the  right  to  register  their  union  at  court  and 
improved  tax,  inheritance  and  social  security  rights. 

In  1993  the  Ontario  Law  Reform  Commission  recommended  the  adoption  of  a  domestic 
partnership  regime  for  same  sex  couples,  to  allow  them  to  opt  into  the  rights  and  responsibilities 
of  the  Family  Law  Act  (with  the  possibility  of  extending  to  other  provincial  legislation  as  well) 
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See  Ontario  Law  Reform  Commission,  Report  on  the  Rights  and  Responsibilities  of  Cohabitants 
under  the  Family  Law  Act  (1993). 

The  Law  Commission  of  Canada,  in  Beyond  Conjugality  (2002)  recommended  the 
enactment  of  domestic  partnership  laws  that  would  allow  all  couples  to  register  their 
relationships.  According  to  the  Law  Commission,  the  registration  should  not  be  restricted  to 
conjugal  relationships. 

Another  alternative,  available  in  jurisdictions  such  as  Canada  and  Australia  which 
recognize  common  law  or  de  facto  relationships  and  grant  parties  to  such  relationships  most  of 
the  benefits  and  obligations  of  marriage,  was  to  extend  such  recognition  to  same-sex  couples. 

Following  the  Supreme  Court  of  Canada’s  decision  in  M.  v.  H.,  the  Ontario  government 
introduced  Bill  5,  An  Act  to  amend  certain  statutes  because  of  the  Supreme  Court  of  Canada 
Decision  in  M.  v.  H.,  (assented  to  25  October  1999,  S.O.  1999,  c.6)  extending  to  same-sex 
couples  the  same  legal  rights  and  responsibilities  as  cohabiting  opposite-sex  couples  in  all  matters 
covered  by  Ontario  law.  In  2000,  the  federal  government  enacted  the  Modernization  of  Benefits 
and  Obligations  Act  (MBOA)  which  amended  68  federal  statutes  in  a  similar  fashion.  However, 
neither  Bill  5  nor  the  MBOA  changed  the  definition  of  spouse  or  marriage.  Rather,  same  sex 
couples  were  added  as  “partners”.  The  MBOA  also  contained  a  definition  of  marriage  in  section 
1.1,  which  provides  “For  greater  certainty,  the  amendments  made  by  this  Act  do  not  affect  the 
meaning  of  the  word  ‘marriage’,  that  is,  the  lawful  union  of  one  man  and  one  woman  to  the 
exclusion  of  all  others.” 

In  the  aftermath  of  M.  v.  H.  virtually  all  of  the  provinces  passed  laws  extending  to  same 
sex  couples  the  same  rights  and  responsibilities  as  opposite  sex  cohabiting  couples.  In  some 
provinces,  like  Alberta,  the  legal  recognition  was  limited.  In  most  other  provinces,  the  legal 
recognition  was  more  extensive.  For  example,  in  1999,  Quebec  amended  its  laws  to  grant  same 
sex  couples  the  same  benefits  and  obligations  already  available  to  opposite  sex  couples.  In  2001, 
Manitoba  passed  the  Act  to  Comply  with  the  Supreme  Court  of  Canada  Decision  in  M.  v.  H., 
extending  spousal  rights  and  responsibilities  to  cohabiting  same  sex  couples.  In  2000,  Nova 
Scotia  passed  legislation  extending  to  same  sex  partners  the  rights  and  responsibilities  previously 
afforded  to  opposite  sex  couples.  The  legislation  also  created  a  domestic  partnership  regime, 
allowing  same  and  opposite  sex  couples  to  make  a  domestic  partnership  declaration  which 
immediately  confers  on  each  partner  the  same  rights  and  responsibilities  as  a  married  spouse. 

In  2002,  Quebec  adopted  Bill  84  which  amended  Quebec’s  Civil  Code  to  create  a  new 
status  for  gay  partners,  allowing  them  to  enter  into  a  “civil  union.”  Civil  unions  can  be 
solemnized  before  a  justice  of  the  peace  or  in  a  religious  ceremony.  If  a  civil  union  dissolves, 
partners  will  have  the  same  rights  and  obligations  with  respect  to  assets  as  they  would  in  a 
divorce.  The  bill  also  extended  full  parental  rights  to  same  sex  couples.  As  a  result,  for  the  first 
time  in  Canada,  gay  and  lesbian  couples  were  legally  recognized  as  the  legitimate  parents  of  the 
children  they  raise.  Both  partners  will  have  a  legal  responsibility  in  their  upbringing,  and  both 
will  be  financially  obligated  to  them  in  the  case  of  divorce. 

The  availability  of  alternate  mechanisms,  such  as  schemes  of  registered  domestic 
partnership,  to  provide  legal  recognition  to  same-sex  couples  became  part  of  the  debate  about 
same-sex  marriage,  with  some  arguing  that  these  forms  of  recognition  were  preferable  to  the 
extension  of  same -marriage  or  that  their  existence  meant  that  there  was  in  fact  no  denial  of 
equality. 

(b)  same-sex  marriage 

In  2001,  the  Netherlands  became  the  first  country  in  the  world  to  recognize  same  sex 
marriage,  extending  to  same-sex  marriages  the  same  legal  rights  and  responsibilities  that  attach  to 
opposite  sex  marriages.  As  a  result,  gay  and  lesbian  couples  were  allowed  to  marry  in  town  halls 
and  adopt  children.  Belgium  followed  suit  in  2003.  In  Canada,  same  sex  marriage  became 
available  in  Ontario  on  June  3,  2003  as  a  result  of  the  Ontario  Court  of  Appeal  decision  in 


125 


Halpern  v  Canada  (Attorney  General)  (2003),  225  D.L.R.  (4^)529.  Subsequent  court  decisions 
made  same-sex  marriage  available  in  almost  all  the  other  provinces,  with  the  exception  of  P.E.I. 
and  Alberta.  Federal  legislation  making  same-sex  marriage  legal  throughout  the  country,  the  Civil 
Marriage  Act,  came  into  force  on  July  20,  2005.  Meanwhile,  on  June  30,  2005  Spain  had  became 
the  third  country  to  legalize  same-sex  marriage,  making  Canada  the  fourth. 

The  materials  which  follow  trace  the  legal  developments  which  led  to  the  enactment  of 
this  legislation.  We  begin  with  the  Ontario  court  decisions  in  the  Halpern  case.  Our  focus  will  be 
on  the  Ontario  Court  of  Appeal  decision  in  Halpern.  However  you  will  first  find  an  excerpt  from 
the  decision  of  the  Ontario  Divisional  Court,  which  was  the  first  judicial  decision  in  Canada  to 
recognize  the  unconstitutionality  of  the  opposite  sex  marriage  requirement.  The  Divisional  Court 
decision  sets  out  in  more  detail  than  that  of  the  Court  of  Appeal  some  of  the  religious  and  social 
arguments  for  and  against  the  recognition  of  same  sex  marriage.  It  also  discusses  more  frilly  the 
options  for  extending  legal  recognition  to  same  sex  couples.  The  full  Charter  analysis  will  be 
found  in  the  Court  of  Appeal  decision  which  follows  that  of  the  Divisional  Court. 


Halpern  v.  Canada  (Attorney  General) 

(2002),  60  O.R.  (3d)  32,  28  R.F.L.  (5th)  41  (Ont.  Div.  Ct.)) 


BLAIR  R.S.J.: 

I.  Background  and  Overview 

[  1  ]  Are  same-sex  couples  entitled  under  Canadian  law  to  marry? 

[2]  The  question  is  deeply  controversial  in  today’s  society.  It  touches  the  core  values  and  beliefs 
of  Canadians  across  a  broad  cultural,  political,  moral  and  religious  spectrum;  and  it  does  so  in 
most  profound  ways. 

[3]  In  these  proceedings  the  Applicant  Couples  and  the  Metropolitan  Community  Church  of 
Toronto  seek  Orders  which,  if  granted,  will  require  the  Clerk  of  the  City  of  Toronto  to  grant 
marriage  licences  to  gay,  lesbian  and  bi-sexual  couples,  and  the  Registrar  General  of  Ontario  to 
register  “marriages”  solemnized  in  a  Church  under  the  authority  of  the  publication  of  banns  of 
marriage.  At  the  present  time,  only  one  country  in  the  world — the  Netherlands — permits  such 
marriages.  The  issue  raised  by  these  proceedings  is  whether  Canada  is  to  become  the  second. 

The  Individual  Applicants 

[4]  Each  of  the  Applicant  Couples  ...  has  long-term  committed  relationships.  They  love  and  care 
for  each  other  dearly.  They  share  their  lives  and  live  in  a  relationship  that  is  “marriage-like”  in 
everything  but  name.  The  depth  of  their  covenants  to  each  other,  and  of  their  desire  to  be 
accepted  as  full  members  of  society,  can  be  sensed  from  the  following  statements  taken  from  the 
affidavits  filed: 

Dawn  Onishenko: 

In  our  eyes  we  are  married.  Our  relationship  carries  with  it  the  privilege  of  love  and  fidelity  as 
well  as  the  obligation  to  be  active  contributors  to  society  and  to  be  responsible  citizens.  We  would 
like  to  know  that  society  takes  our  relationship  as  seriously  as  we  do. 

Finally,  and  above  all,  it  is  my  love  for  Julie  that  brings  me  to  seek  legal  recognition  of  our 
marriage.  I  am  not  seeking  marriage  for  marriage’s  sake,  but  rather  marriage  contextualized.  I  love 
this  person  with  all  my  heart  and  soul.  I  know  that  I  will  spend  the  rest  of  my  life  with  her 
regardless  of  the  obstacles  we  face  together  and  as  individuals.  Julie  is  my  family  in  the  fullest 
sense  of  the  word.  She  is  the  love  of  my  life  and  the  heart  of  my  heart.  I  am  a  better  person 
because  she  is  in  my  life.  I  am  a  better  daughter,  sister,  friend  and  citizen.  I  live  my  life  more  fully 
because  of  her.  I  care  more  deeply.  I  want  to  tell  her  and  the  world  of  this  love.  I  want  to  manifest 
this  commitment  through  marriage. 
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Note:  The  Same-Sex  Marriage  Reference 

In  responding  to  court  decisions  in  Ontario,  B.C.  and  Quebec  allowing  same-sex 
marriage,  the  federal  government  chose  not  to  enact  immediate  legislation  which  would  create  a 
uniform  law  across  the  country  recognizing  the  legal  capacity  of  same-sex  couples  to  marry. 
Instead,  it  decided  to  refer  the  issue  of  the  validity  of  its  proposed  legislation  to  the  Supreme 
Court  of  Canada.  The  draft  legislation  changed  only  one  aspect  of  legal  capacity  to  marry  for  civil 
purposes  by  stating  that  marriage  is  “the  lawful  union  of  two  persons  to  the  exclusion  of  all 
others”  The  proposed  legislation  also  stated  that  it  dealt  only  with  marriage  for  civil  purposed  and 
had  no  effect  on  the  freedom  of  religion  of  religious  officials  to  refuse  to  perform  marriages  that 
were  not  in  accordance  with  their  religious  beliefs. 

The  initial  reference  questions  did  not  ask  the  Court  to  deal  with  the  issue  that  had  been 
raised  in  Halpern,  i.e.,  whether  the  opposite-sex  requirement  was  inconsistent  with  the  Charter. 
Accepting  the  correctness  of  the  ruling  in  Halpern ,  the  government  requested  the  Court’s  opinion 
first,  as  to  whether  the  proposed  legislation  was  within  the  exclusive  legislative  authority  of 
Parliament,  second,  as  to  whether  the  proposed  legislation  was  inconsistent  with  the  Charter, 
specifically  the  Charter’s  guarantee  of  freedom  of  religion,  and  third,  whether  the  Charter’s 
guarantee  of  freedom  of  religion  would  protect  religious  officials  from  being  compelled  to 
perform  same-sex  marriages  contrary  to  their  religious  beliefs. 

The  reference  was  originally  expected  to  be  heard  in  April  of  2004,  but  in  January  of 
2004,  under  a  new  Prime  Minister,  an  additional  question  was  added  to  the  reference.  The  new 
question  asked  whether  the  opposite-sex  requirement  for  marriage  was  inconsistent  with  the 
Charter — thus  asking  the  Supreme  Court  of  Canada’s  opinion  on  the  correctness  of  the  legal 
rulings  in  Ontario,  Quebec  and  British  Columbia  which  had  found  the  opposite  sex  requirement 
in  violation  of  s.  15  of  the  Charter.  The  addition  of  the  new  question  resulted  in  a  delay  in  the 
judicial  proceedings.  The  Court  released  its  opinion  in  December  of  2004. 


Reference  re  Same-Sex  Marriage 

[2004]  3  S.C.R.  698,  2004  SCC  79 

The  following  is  the  opinion  delivered  by 
The  Court  — 

I.  Introduction 

[1]  On  July  16,  2003,  the  Governor  in  Council  issued  Order  in  Council  P.C.  2003-1055 
asking  this  Court  to  hear  a  reference  on  the  federal  government’s  Proposal  for  an  Act  respecting 
certain  aspects  of  legal  capacity  for  marriage  for  civil  purposes  (“ Proposed  Act").  The  operative 
sections  of  the  Proposed  Act  read  as  follows: 

1 .  Marriage,  for  civil  purposes,  is  the  lawful  union  of  two  persons  to  the  exclusion  of  all  others. 

2.  Nothing  in  this  Act  affects  the  freedom  of  officials  of  religious  groups  to  refuse  to  perform 
marriages  that  are  not  in  accordance  with  their  religious  beliefs. 

It  will  be  noted  that  s.  1  of  the  Proposed  Act  deals  only  with  civil  marriage,  not  religious 
marriage. 

[2]  The  Order  in  Council  sets  out  the  following  questions: 

1.  Is  the  annexed  Proposal  for  an  Act  respecting  certain  aspects  of  legal  capacity  for 
marriage  for  civil  purposes  within  the  exclusive  legislative  authority  of  the  Parliament  of  Canada? 
If  not,  m  what  particular  or  particulars,  and  to  what  extent? 
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The  decision  to  marry  or  not  is  intensely  personal  and  engages  a  complex  interplay  of  social, 
political,  religious,  and  financial  considerations  by  the  individual. 

The  parties  in  EG  ALE,  Halpern  and  Hendricks  have  made  this  intensely  personal  decision  They 
have  done  so  relying  upon  the  finality  of  the  judgments  concerning  them.  We  are  told  that 
thousands  of  couples  have  now  followed  suit.  There  is  no  compelling  basis  for  jeopardizing 
acquired  rights,  which  would  be  a  potential  outcome  of  answering  Question  4. 

[67]  There  is  no  precedent  for  answering  a  reference  question  which  mirrors  issues  already 
disposed  of  in  lower  courts  where  an  appeal  was  available  but  not  pursued.  Reference  questions 
may,  on  occasion,  pertain  to  already  adjudicated  disputes  ...  In  those  cases,  however,  no  appeal 
to  the  Supreme  Court  was  possible,  either  because  leave  to  appeal  had  been  denied  ...  or  because 
no  right  of  appeal  existed  ...  .  The  only  instance  that  we  are  aware  of  where  a  reference  was 
pursued  in  lieu  of  appeal  is  Reference  re  Newfoundland  Continental  Shelf  [1984]  1  S.C.R.  86. 
That  reference  is  also  distinguishable:  unlike  the  instant  reference,  it  was  not  a  direct  response  to 
the  findings  of  a  lower  appellate  court  and  the  parties  involved  in  the  prior  proceedings  had 
consented  to  the  use  of  the  reference  procedure. 

[68]  The  fmal  consideration  is  that  answering  this  question  has  the  potential  to  undermine  the 
government’s  stated  goal  of  achieving  uniformity  in  respect  of  civil  marriage  across  Canada. 
There  is  no  question  that  uniformity  of  the  law  is  essential  This  is  the  very  reason  that  Parliament 
was  accorded  legislative  competence  in  respect  of  marriage  under  s.  91(26)  of  the  Constitution 
Act,  1867 .  However,  as  discussed,  the  government  has  already  chosen  to  address  the  question  of 
uniformity  by  means  of  the  Proposed  Act ,  which  we  have  found  to  be  within  Parliament’s 
legislative  competence  and  consistent  with  the  Charter.  Answering  the  fourth  question  will  not 
assist  further.  Given  that  uniformity  is  to  be  addressed  legislatively,  this  rationale  for  answering 
Question  4  fails  to  compel. 

[69]  On  the  other  hand,  consideration  of  the  fourth  question  has  the  potential  to  undermine  the 
uniformity  that  would  be  achieved  by  the  adoption  of  the  proposed  legislation.  The  uniformity 
argument  succeeds  only  if  the  answer  to  Question  4  is  “no”.  By  contrast,  a  “yes”  answer  would 
throw  the  law  into  confusion.  The  decisions  of  the  lower  courts  in  the  matters  giving  rise  to  this 
reference  are  binding  in  their  respective  provinces.  They  would  be  cast  into  doubt  by  an  advisory 
opmion  which  expressed  a  contrary  view,  even  though  it  could  not  overturn  them.  The  result 
would  be  confusion,  not  uniformity. 

[70]  In  sum,  a  unique  combination  of  factors  is  at  play  in  Question  4.  The  government  has 
stated  its  intention  to  address  the  issue  of  same-sex  marriage  by  introducing  legislation  regardless 
of  our  opinion  on  this  question  The  parties  to  previous  litigation  have  relied  upon  the  fmality  of 
their  judgments  and  have  acquired  rights  which  in  our  view  are  entitled  to  protection.  Finally,  an 
answer  to  Question  4  would  not  only  fail  to  ensure  uniformity  of  the  law,  but  might  undermine  it. 
These  circumstances,  weighed  against  the  hypothetical  benefit  Parliament  might  derive  from  an 
answer,  convince  the  Court  that  it  should  exercise  its  discretion  not  to  answer  Question  4.  ... 

Questions  answered  accordingly. 


Note:  The  Civil  Marriage  Act 

Following  the  release  of  the  Supreme  Court  of  Canada’s  opinion  in  the  Reference ,  the 
federal  government  introduced  legislation  providing  for  legal  recognition  of  same-sex  marriage. 
After  an  extremely  difficult  and  contentious  passage  through  both  the  House  of  Commons  and 
Senate,  Bill  C-38  received  Royal  Assent  and  the  Civil  Marriage  Act  came  into  force  on  July  20 
2005. 
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The  Act  is  very  short,  with  the  mam  body  of  the  legislation,  apart  from  a  lengthy 
preamble  and  a  series  of  consequential  amendments  to  other  federal  laws,  consisting  of  only  four 
sections: 

2.  Marriage  —  certain  aspects  of  capacity.  Marriage,  for  civil  purposes,  is  the  lawful  union  of 
two  persons  to  the  exclusion  of  all  others. 

3.  Religious  officials.  It  is  recognized  that  officials  of  religious  groups  are  free  to  refuse  to 
perform  marriages  that  are  not  in  accordance  with  their  religious  beliefs. 

3.1  Freedom  of  conscience  and  religion  and  expression  of  beliefs.  For  greater  certainty,  no 
person  or  organization  shall  be  deprived  of  any  benefit,  or  be  subject  to  any  obligation  or  sanction, 
under  any  law  of  the  Parliament  of  Canada  solely  by  reason  of  their  exercise,  in  respect  of 
marriage  between  persons  of  the  same  sex,  of  the  freedom  of  conscience  and  religion  guaranteed 
under  the  Canadian  Charter  of  Rights  and  Freedoms  or  the  expression  of  their  beliefs  in  respect  of 
marriage  as  the  union  of  a  man  and  woman  to  the  exclusion  of  all  others  based  on  that  guaranteed 
freedom. 

4.  Marriage  not  void  or  voidable.  For  greater  certainty,  a  marriage  is  not  void  or  voidable  by 
reason  only  that  the  spouses  are  of  the  same  sex. 

Of  the  consequential  amendments,  three  are  of  note: 

•  first,  the  revocation  of  the  definition  of  marriage  found  in  s.  1.1  of  the  Modernization  of 
Benefits  which  had  provided  “For  greater  certainty,  the  amendments  made  by  this  Act  do 
not  affect  the  meaning  of  the  word  ‘marriage’,  that  is,  the  lawful  union  of  one  man  and  one 
woman  to  the  exclusion  of  all  others”; 

•  second,  an  amendment  to  the  Divorce  Act  changing  the  definition  of  “spouse”  from  “a 
man  and  a  woman”  to  “either  of  two  persons”  who  are  mamed  to  each  other,  thus 
allowing  parties  to  a  same  sex  marriage  to  seek  a  divorce;  and 

•  third,  amendments  to  the  Marriage  (Prohibited  Degrees)  Act  clarifying  the  prohibition  on 
marriage  between  siblings  as  applied  to  same-sex  mamages. 

The  provinces  and  territories  have  also  begun  to  enact  consequential  revisions  to  their 
legislation  to  take  account  of  same-sex  marriage.  In  Ontario  see  the  Spousal  Relationships  Statute 
Law  Amendment  Act,  2005,  S.O.  2005,  c.  5  [assented  to  March  9,  2005]. 

The  issue  that  has  become  the  focus  of  attention  since  the  legalization  of  same-sex 
marriage  is  the  scope  of  the  protection  afforded  to  freedom  of  religion/conscience.  This  issue  is 
addressed  in  ss.  3  and  3.1  of  the  Civil  Marriage  Act  and  also  in  provincial  human  rights  codes  and 
legislation  relating  to  solemnization  of  marriage.  In  Ontario,  for  example,  the  following 
subsections  were  added  to  s.  20  of  the  Marriage  Act  which  deals  with  religious  officials 
registered  to  perform  marriages: 

20.  (6)  Rights  of  Persons  Registered.  A  person  registered  under  this  section  is  not  required  to 
solemnize  a  marriage,  to  allow  a  sacred  place  to  be  used  for  solemnizing  a  mamage  or  for  an  even 
related  to  the  solemnization  of  a  marriage,  or  to  otherwise  assist  in  the  solemnization  of  a 
mamage,  if  to  do  so  would  be  contrary  to, 

(a)  a  person’s  religious  beliefs;  or 

(b)  the  doctrines,  rites,  usages  or  customs  of  the  religious  body  to  which  the  person 
belongs. 

(7)  In  subsection  (6), 

“sacred  place”  includes  a  place  of  worship  and  any  ancillary  or  accessory  facilities. 

The  series  of  newspaper  articles  which  follows  highlights  some  of  the  freedom  of 
religion/conscience  issues  being  raised  in  the  aftermath  of  the  legalization  of  same-sex  mamage, 
such  as  how  far  the  protection  for  religious  officials/institutions  goes  and  whether  civil  mamage 
commissioners  can  rely  on  freedom  of  conscience  and  religion  to  be  exempted  from  an  obligation 
to  perform  same-sex  mamages. 


161 


Under  Alberta  rules,  the  use  of  the  notwithstanding  clause  requires  a  provincewide 
referendum. 

‘It’s  going  to  extraordinary  steps  to  say  we  are  doing  something  to  fight  the  federal  law,’ 
Prof.  Gall  said,  ‘when  in  fact,  they  are  doing  nothing  to  fight  the  federal  law  because  the  federal 
law  applies  everywhere  in  Canada.’ 

Sandra  Petersson  of  the  Alberta  Law  Reform  Institute  said  the  notwithstanding  clause  is 
never  used  lightly. 

‘If  you’re  invoking  the  notwithstanding  clause,  it  is  essentially  an  upfront  admission  that  you 
think  there’s  a  constitutional— that  is  a  Charter  of  Rights— problem  with  the  legislations  that  you 
are  introducing,’  Ms.  Petersson  said.  ... 

Penni  Leggett,  a  spokeswoman  for  the  Lesbian  Mothers  Support  group  in  Calgary,  said  in  the 
end,  she  did  not  believe  protection  of  commissioners  would  be  a  major  issue  because  there  are 
people  willing  to  do  the  job. 

‘People  within  the  community  know  who  they  can  go  to  and  who  they  don’t  want  to  go  to,’ 
Ms.  Leggett  said. 

‘There  are  many  commissioners  that  people  in  the  gay  and  lesbian  community  know  that 
have  values  that  will  allow  them  to  perform  same-sex  marriages,’  the  group  spokeswoman  added. 


*  *  * 

Note:  Foreign  Recognition  of  Same-Sex  Marriage 

Same-sex  marriages  entered  into  in  Canada  will  not  necessarily  be  recognized  as  valid  marriages 
in  other  countries  which  do  not  allow  same-sex  marriage.  For  further  reading  on  the  conflict  of 
laws  issues  raised  by  same-sex  marriage  see  Martha  Bailey,  “How  will  Canada  Respond  to  Same- 
Sex  Marriage?”  (1998),  32  Creighton  Law  Review  105  and  other  articles  in  the  same  issue  of  the 
CLR.  (This  was  a  special  issue  devoted  to  the  theme  of  interjunsdictional  marriage  recognition). 


“Same-sex  couples  get  travel  warning” 

Globe  and  Mail,  July  25,  2005 

OTTAWA  Foreign  Affairs  is  warning  same-sex  married  couples  to  be  aware  that  when 
travelling  abroad  they  may  be  refused  entry  by  countries  that  do  not  accept  or  acknowledge  gay 
marriage. 

‘Attempting  to  enter  a  country  as  a  same-sex  married  couple  may  result  in  refusal  by  local 
officials,’  the  statement  issued  by  Foreign  Affairs  says. 

The  department  also  cautions  that,  in  certain  countries,  homosexual  activity  is  illegal,  and  if 
convicted  a  person  could  face  a  fine,  imprisonment  and/or  whipping,  as  well  as  being  subject  to 
deportation  or  even  death. 

Coming  just  days  after  same-sex  marriage  became  the  legal  in  Canada,  the  warning  advises 
lesbian  and  homosexual  couples  to  be  aware  of  their  rights  and  also  the  laws  of  the  country  they 
are  planning  to  visit. 

‘We  cannot  take  for  granted  that  rights  that  are  recognized  in  Canada  will  be  recognized  or 
accepted  abroad,’  Foreign  Affairs  Minister  Pierre  Pettigrew  says  in  the  statement. 

He  notes  that,  ‘many  countries  still  do  not  permit  such  marriages.’ 

Indeed,  Canada  became  one  of  only  four  countries  to  legalize  same-sex  marriage  when  the 
legislation  received  royal  assent  on  Wednesday. 

The  Netherlands,  Belgium  and  Spain  are  the  other  three. 

Mr.  Pettigrew’s  communications  director,  Sebastien  Theberge,  said  the  warning  was 
prompted,  in  part,  by  ‘concerns  and  questions  from  Canadians,’  and  the  recent  passage  of  the 
legislation. 
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Wilkinson  said  it  has  its  drawbacks. 

‘Marriage  will  be  able  to  travel  much  better  across  national  boundaries,’  she  said.  ‘If  you 
travel  almost  anywhere  in  the  world  and  you  say  you’re  married,  that  is  understood.  But  if  you 
travel  anywhere  in  the  world  and  you  say  that  you’re  civil  partners,  that’s  seen  as  something 
that’s  peculiar  to  your  particular  country.’ 

Unlike  in  Canada,  where  gay  lobbyists  focused  on  securing  the  right  to  marry,  British  rights 
groups  were  content  to  see  the  government  recognize  their  partnerships  as  civil  unions,  Ms. 
Wilkinson  said. 

She  is  prepared  for  a  long,  difficult  legal  battle.  If  her  case  is  rejected  by  the  High  Court  she 
is  prepared  to  appeal  all  the  way  to  the  House  of  Lords,  and  if  necessary  to  the  European  Court  of 
Human  Rights. 


Note:  Same-Sex  Marriage  Developments  in  the  United  States 

In  the  United  States,  the  question  of  same-sex  marriage  has  been  the  focus  of 
considerable  legal  controversy.  In  1993,  in  the  case  of  Baehr  v.  Lewin  852  P.2d  44  (1993)  the 
Hawaii  Supreme  Court  held  that  the  state  law  that  denied  same  sex  couples  access  to  marital 
status  implicated  the  state’s  equal  protection  clause.  The  Supreme  Court  remanded  the  case  back 
to  the  Circuit  Court,  and  imposed  on  the  defendant  (the  State  of  Hawaii)  the  burden  to  overcome 
the  presumption  that  the  law  was  unconstitutional  by  demonstrating  that  it  furthered  some 
compelling  state  interest.  On  remand  (the  case  having  been  renamed  Baehr  v.  Miike ),  the  Circuit 
Court  held  that  the  state  had  presented  insufficient  evidence  to  prove  that  same  sex  marriages 
would  result  in  adverse  consequences  to  the  public  interest.  The  state  focused  much  of  its 
arguments  on  the  need  to  defend  the  traditional  marriage  because  of  its  central  role  in  raising 
children.  The  Court  held,  however,  that  the  state  had  failed  to  prove  that  the  protection  of  children 
required  that  marriage  be  limited  to  opposite  sex  couples.  In  the  Court’s  view,  although  there  is  a 
benefit  to  children  in  being  raised  in  a  traditional  family  with  a  mother  and  family,  “there  is  a 
diversity  in  the  family  structure  and  configuration  of  families”  in  Hawaii.  According  to  the  Court, 
there  was  no  evidence  to  suggest  that  sexual  onentation  ought  to  be  an  indicator  of  parental 
fitness,  and  that  there  was  considerable  evidence  to  suggest  that  “gay  and  lesbian  parents  have  the 
potential  to  raise  children  that  are  happy,  healthy  and  well  adjusted”.  The  mam  factor  determining 
the  well-being  and  optimal  development  of  children  was  found  to  be  not  family  structure,  but  the 
quality  of  parenting — whether  there  was  a  nurturing  relationship  and  “sensitive  caregiving.”  The 
Court  also  found  that  allowing  same-sex  marriage  would  not  harm  the  institution  of  marriage. 
The  Circuit  Court  concluded  that  the  state  thus  failed  to  sustain  the  burden  to  overcome  the 
presumption  that  the  impugned  law  was  unconstitutional,  and  thus  the  Court  enjoined  the  state 
from  denying  marriage  licenses  solely  on  the  basis  that  the  applicants  are  of  the  same  sex. 

Following  the  1993  decision  of  the  Hawaii  Supreme  Court,  the  US  Congress  initiated 
“proactive”  measures  to  defend  marriage  from  similar  challenges  by  same  sex  couples.  In 
September  1996,  the  US  Congress  approved  the  Defense  of  Marriage  Act .  Section  3  of  the  Act 
states: 


In  determining  the  meaning  of  any  Act  of  Congress  or  of  any  ruling,  regulation  or  interpretation  of 
the  various  administrative  bureaus  and  agencies  of  the  United  States,  the  word  “marriage”  means 
only  a  legal  union  between  one  man  and  one  woman  as  husband  and  wife,  and  the  word  "spouse" 
refers  only  to  a  person  of  the  opposite  sex  who  is  a  husband  or  a  wife. 

The  Act  further  stipulates  that  no  state  is  required  to  recognize  the  validity  of  a  same-sex 
partnership  entered  into  in  a  state  that  would  allow  it. 
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The  Hawaii  legislature  has  also  passed  a  constitutional  amendment  restricting  marriage  to 
opposite  sex  couples.  The  Hawaii  Supreme  Court  subsequently  ruled  in  Baehr  v.  Miike,  (1999) 
994  P.2d  566,  that  the  coming  into  force  of  this  amendment  meant  that  the  opposite  sex  definition 
of  mamage  no  longer  violated  the  state  constitution. 

In  1999,  the  Supreme  Court  of  Vermont  ruled  in  Baker  v.  State  (1999)  744  A.  2d  864  that 
the  state  law  excluding  same-sex  couples  from  mamage  violated  the  common  benefits  clause  of 
the  Vermont  Constitution.  The  Court  held  that  the  legislature  had  two  options:  it  could  amend  the 
definition  of  marriage  to  allow  same  sex  couples  to  marry,  or  it  could  introduce  a  domestic 
partnership  regime  which  would  extend  to  same  sex  couples  all  the  same  rights  and 
responsibilities  as  married  couples.  The  Vermont  legislature  has  adopted  the  second  option.  In 
April  2000,  it  passed  An  Act  Relating  to  Civil  Unions,  which  allows  same  sex  couples  to  register 
their  relationships  as  “civil  unions.”  Parties  to  a  civil  union  have  the  same  legal  status  as  mamed 
spouses. 

In  November  2003,  in  Goodridge  v.  MA  Dept  of  Public  Health,  798  NE2d  941,  the 
Massachusetts  Supreme  Court  similarly  held  that  the  opposite  sex  definition  of  spouse  violated 
the  state  constitution.  It  suspended  its  remedy  for  six  months,  giving  the  state  legislature  an 
opportunity  to  review  its  options.  In  a  subsequent  reference,  the  Court  held  that  a  civil  union  law 
would  also  be  unconstitutional.  The  state  legislature  has  agreed  to  amend  the  constitution  to 
prohibit  same  sex  mamages,  but  allow  civil  unions.  However,  the  constitutional  amendment  must 
be  voted  on  by  two  subsequent  legislatures,  and  cannot  come  into  effect  for  several  years.  As  a 
result,  on  May  17,  2004,  the  first  legal  same  sex  mamages  were  performed  in  the  United  States. 

In  the  intervening  penod,  several  mayors,  beginning  with  Mayor  Newsom  of  San 
Francisco,  ordered  municipal  officials  to  begin  issuing  mamage  licenses  to  same  sex  couples. 
While  injunctions  were  eventually  secured  by  state  governments  preventing  the  issuance  of  these 
licenses,  constitutional  challenges  to  the  opposite  sex  requirement  for  mamage  are  now  pending 
in  many  more  states. 

In  response  to  these  same  sex  mamage  developments,  a  proposal  was  introduced  in 
Congress  to  amend  the  Constitution  to  prohibit  same-sex  mamage  in  the  United  States.  While  the 
Bush  Administration  has  indicated  its  support,  the  Federal  Mamage  Amendment  has  not  received 
the  required  2/3  Senate  approval. 
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exclusively  Romano-Christian  concept.  Monogamy  and  its  corollary,  the  prohibition  of 
polygamy,  have  existed  in  other  civilizations.  According  to  Tacitus,  the  Germanic  tribes  in 
antiquity  generally  accepted  only  monogamous  mamage.  Seeking  to  establish  the  antiquity  of  the 
institution,  Blackstone  explains  that  in  ancient  Scandmavian-law,  polygamy  was  a  crime 
punishable  by  death.  In  the  Age  of  Enlightenment,  the  uniformity  of  monogamous  practice  in 
Europe  was  explained  by  the  climate  of  the  Nordic  countries  and  demographic  conditions  in 
Eastern  nations.... 


Note:  Bigamous  and  Polygamous  Relationships 

In  Canada,  there  are  Criminal  Code  provisions  prohibiting  both  bigamy  and  polygamy 
(see  statutory  materials).  With  respect  to  family  laws,  a  mamage  to  a  person  already  married  is 
void  ab  initio  regardless  of  whether  there  is  good  faith  that  the  first  mamage  had  been  terminated 
by  death  or  was  void.  The  relevant  time  of  assessing  the  validity  of  the  second  marriage  is  at  the 
time  of  the  mamage  ceremony.  A  person’s  spouse  is  presumed  to  be  dead  following  seven  years 
without  hearing  from  the  spouse.  However,  if  the  spouse  who  was  presumed  dead  returns  at  any 
time,  the  second  mamage  is  void.  (Most  people  in  this  situation  would  now  obtain  a  no-fault 
divorce  after  a  one-year  separation  rather  than  relying  upon  the  presumption  of  death.) 

Polygamous  relationships  are  recognized  by  Ontario  family  law  in  one  respect.  By  nature 
of  s.  1(2),  a  mamage  that  is,  or  has  at  any  time  been,  polygamous  and  was  validly  contracted 
overseas  is  deemed  to  be  a  marriage  for  the  purposes  of  proceedings  under  the  Family  Law  Act  - 
i.e.  proceedings  for  division  of  property,  occupation  of  the  matrimonial  home,  support,  and 
dependents’  claim  for  damages  against  third  parties  in  case  of  injury  or  death  of  a  family  member. 

Monogamy  is  not  an  essential  feature  of  mamage  in  all  cultures.  Polygamy  has 
traditionally  been  practiced  or  accepted  in  some  religious  and  cultural  groups  from  Africa,  Asia, 
and  the  Middle  East,  as  well  as  fundamentalist  mormons.  The  law  of  Islam  sanctions  polygamy  in 
certain  circumstances.  The  concept  of  mamage  which  is  embodied  in  Canadian  law  and  that  of 
most  other  western  countries  owes  its  origins  to  Christian  beliefs  about  mamage  as  a 
monogamous  and  life-long  commitment.  Some  commentators  suggest  that  the  values  which 
originally  supported  our  concept  of  marriage  may  no  longer  be  widely  accepted. 

In  1992,  the  Australian  Law  Reform  Commission  released  Multiculturalism  and  the  Law 
[ALRC  Report  No.  57,  (1992)  Australian  Government  Publishing  Service,  Canberra]  a  report 
commissioned  in  light  of  the  Australian  government’s  official  policy  on  multiculturalism,  the 
National  Agenda  for  a  Multicultural  Australia  (1989).  One  of  the  policy’s  objectives  was  “to 
promote  equality  before  the  law  by  systematically  examining  the  implicit  cultural  assumptions  of 
the  law  and  the  legal  system  to  identify  the  manner  in  which  they  may  unintentionally  act  to 
disadvantage  certain  groups  of  Australians’.  In  its  Report,  the  Commission  stated  (  at  66-67): 

Families  play  a  central  role  in  the  development  of  a  person’s  cultural  identity  and  the 
transmission  of  culture,  language  and  social  values.. . .Because  of  the  important  roles 
families  have,  the  impact  of  law  and  policy  on  the  family  is  of  special  significance  in  a 
multicultural  society.  Laws  and  policies  based  on  one  view  or  one  set  of  assumptions 
about  family  relationships  which  do  not  take  into  account  the  diversity  of  family 
arrangements  in  Australian  society  may  impact  harshly  on  communities  or  individuals 
whose  family  relationships  are  differently  defined. 

The  basic  principle  that  the  Commission  set  for  itself  was  that  the  law  should  not  inhibit  the 
formation  of  family  relationships,  but  should,  “so  far  as  possible,  respect  and  protect  the 
relationships  that  people  choose  for  themselves”  (at  90). 

The  Commission  considered  whether,  consistently  with  its  general  approach  to  family 
law  in  a  multicultural  society,  the  law  should  recognize  as  valid  a  “marriage”  entered  into  in 
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Australia  that  would  be  polygamous  and,  if  so,  whether  such  a  marriage  should  be  recognized  as 
valid  for  all  purposes  or  only  for  limited  purposes.  A  significant  minority  of  Australians  belong  to 
religious  or  cultural  groups  which  traditionally  accepted  polygamy.  For  example,  certain 
Aboriginal  peoples  practice  polygamy  and  polygamy  is  accepted  within  Islam,  although  the 
extent  of  this  practice  varies  significantly  between  countries.  In  addition,  failing  to  recognize 
polygamous  mamages  highlights  the  inconsistencies  in  the  present  law  of  many  western 
countries,  which  allow:  1)  a  person  to  marry  as  many  times  as  he  or  she  wishes  as  long  as  the 
earlier  relationship  is  terminated;  2)  a  person  who  is  manned  to  be  simultaneously  in  a  mamage- 
like  relationship  with  another  person  and  to  have  children  with  more  than  one  partner  and  3)  a 
person  who  is  not  married  to  have  a  mamage-like  relationship  with  more  than  one  partner. 
Moreover,  the  law  attaches  some  of  the  incidents  of  marriage  to  the  second  relationship. 

The  Commission’s  Report  recommended  that  polygamous  mamages  should  not  be 
recognized  as  a  valid  mamages  at  all.  The  Report  stated  that  there  was  very  little  support  in  the 
Australian  community  for  the  recognition  of  polygamous  mamages,  and  that  such  recognition 
would  compromise  Australia’s  commitment  to  gender  equality.  The  Commission  stated: 

In  most  societies  where  [polygamy]  is  permitted,  men,  but  not  women,  have  the  right  to 
take  more  than  one  spouse.  Unless  the  right  to  take  more  than  one  spouse  applied  equally 
to  men  and  women,  polygamy  would  clearly  offend  the  principles  of  sexual  equality 
which  underlie  Australian  law.  [ALRC,  Multiculturalism:  Family  Law  (1991)  Discussion 
Paper  No.  46  at  27-28] 

Patrick  Parkinson  argues  in  “Taking  Multiculturalism  Senously:  Marriage  Law  and  the 
Rights  of  Minorities”  (1994),  16  Sydney  L.  Rev.  437,  that  the  basic  philosophy  of  the 
Commission — that  the  law  should  recognize  and  support  the  relationships  which  people  choose 
for  themselves— suggests  that  polygamous  relationships  should  be  recognized  as  marriages  in 
Australian  law  unless  to  do  so  would  violate  the  rights  of  the  individuals  concerned  or  the  rights 
of  others.  He  states  (at  474): 

One  reason  given  by  the  commission  for  rejecting  the  recognition  of  polygamous 
marriages  was  that  the  great  majority  of  submissions  opposed  such  recognition.  This 
raises  issues  about  the  role  of  law  reform  agencies  in  developing  policies  concerning 
multiculturalism.  If  the  role  of  a  law  reform  commission  is  seen  to  be  to  engage  in  public 
consultations  and  to  seek  a  consensus  in  favour  of  particular  proposals  then  the  views  of 
powerless  or  unpopular  minorities  are  unlikely  to  be  accepted.  The  opinion  of  a  majority 
is  not  sufficient  reason  for  denying  the  human  rights  of  a  minority  to  cultural  and 
religious  expression.... 

[I]t  would  be  possible  to  frame  a  law  recognising  polygamy  which  took  account  of  the 
need  for  gender  equality.  To  conform  with  the  basic  principles  of  Australian  family  law, 
the  law  would  need  to  be  gender-neutral,  recognising  both  polygynous  and  polyandrous 
relationships,  and  would  require  the  full  and  free  consent  of  the  first  marriage  partner. 

One  approach  would  be  to  require  the  consent  of  the  Family  Court  to  a  polygamous 
marriage,  after  an  enquiry,  assisted  by  the  Family  Court  counselling  Service,  to  ensure 
that  the  parties  to  the  initial  marriage  and  to  the  new  marriage  gave  a  full  and  free 
consent,  and  that  the  marriage  was  justified  by  the  cultural  practices  of  the  ethnic  group 
to  which  one  or  more  of  the  parties  belonged.... 

A  further  objection  to  polygamy  on  the  grounds  of  gender  equality  is  that  the  practice 
of  polygamy  is  oppressive  to  women.  This  may  be  so.  In  certain  cultures,  having  more 
than  one  wife  is  a  sign  of  high  social  status,  and  this  may  have  the  implication  that  wives 
are  a  form  of  chattel  and  a  symbol  of  wealth  and  power.  However,  even  accepting  that 
this  is  true  in  some  cultures,  it  is  not  universally  the  case  where  polygamy  is  practiced.... 

It  is  one  thing  to  pass  laws  against  discrimination  and  to  provide  women  with  legal 
remedies  which  empower  them  in  cases  where  they  are  being  treated  unequally.  It  is 
another  thing  entirely  to  justify  laws  on  the  basis  that  they  are  for  women’s  own  good 
even  though  the  women  themselves  want  to  enter  into  such  a  relationship,  especially  if 
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safeguards  against  forced  acceptance  of  the  second  marriage  are  put  in  place,  such  as 
requiring  the  consent  of  a  court  after  due  inquiry.  The  argument  concerning  gender 
equality  may  also  be  double-edged.  If  the  law  only  recognises  the  claims  of  a  first  wife  in 
cases  where  there  is  another  de  facto  wife  m  the  household,  then  this  may  leave  second 
“wives”  without  the  benefit  of  certain  legal  rights  associated  with  being  a  de  jure  or  de 
facto  spouse. 

If  polygamy  is  to  remain  unrecognised  by  Australian  law,  it  must  be  on  other  grounds 
entirely.  The  argument  of  gender  equality  can  only  be  sustained  as  a  form  of  paternalistic 
reasoning,  and  not  within  the  liberal  principles  adopted  by  the  ALRC.  Another  reason  for 
prohibiting  polygamy  might  be  proffered.  It  could  be  argued  that  it  is  justifiable  for 
Australian  law  to  legislate  in  order  to  preserve  its  traditions  and  fundamental  values  even 
when  the  behavior  which  is  proscribed  occurs  between  consenting  adults  and  is  in 
accordance  with  the  beliefs  and  practices  of  a  minority  group. . . . 

How  then  might  the  balance  be  found  between  the  rights  of  a  minority  and  the 
preservation  of  fundamental  moral  and  cultural  values  which  are  part  of  a  society’s 
community  of  ideas?  In  each  case,  the  importance  of  preserving  the  inherited  cultural 
values  of  the  majority  must  be  balanced  against  the  effects  of  such  a  law  on  the 
minority’s  capacity  for  cultural  expression.  Perhaps  the  preservation  of  marriage  as  a 
monogamous  institution  is  an  example  of  where  the  preservation  of  traditional  values 
might  override  the  claims  of  the  minority  group  to  recognition  of  polygamous  unions  as 
marriages. 


“Polygamous  spouses  covered  under  B.C.  family  legislation,  judge  holds” 

The  Lawyer’s  Weekly ,  November  1,  1991 

VANCOUVER — Polygamous  spouses  are  covered  by  the  B.C.  Family  Relations  Act,  a 
Provincial  Court  judge  here  has  ruled. 

The  decision  is  believed  to  be  the  first  pronouncement  in  the  country  on  polygamous 
marriages. 

In  an  oral  judgment  handed  down  in  August,  Judge  Jane  Auxier  held  that  pames  to  a 
polygamous  relationship  are  included  in  the  definition  of  “spouse”  in  the  provincial  legislation. 

The  judge  found  that  Parsmi  Basi  was  entitled  to  spousal  support  from  her  live-in  companion 
of  10  years,  Gurmail  Dhaliwal,  even  though  Mr.  Dhaliwal  was  legally  married  to  and  lived  with 
Ms.  Basi’s  sister  at  the  same  time. 

Judge  Auxier  rejected  arguments  from  the  lawyer  for  Mr.  Dhaliwal  that  the  bigamy  sections 
of  the  Criminal  Code  prohibited  the  Family  Relations  Act  from  applying  to  multiple  spouses. 

“Ours  is  a  multi-cultural  society  and  I  think  we  can  expect  to  see  different  living 
arrangements,”  she  said. 

John  Noble  of  Vancouver’s  Young  Noble  and  Wirsig  represented  Ms.  Basi. 

He  told  The  Lawyers  Weekly  Mr.  Dhaliwal  was  married  with  three  children  when  his  sister- 
in-law  arrived  from  India  and  moved  in  with  him. 

Ms.  Basi  subsequently  bore  two  children  fathered  by  her  brother-in-law. 

Mr.  Dhaliwal  worked  in  a  foundry  while  his  legal  wife  worked  night  shift  in  a  bakery  and  Ms. 
Basi  looked  after  the  family. 

The  relationship  continued  for  10  years  until  February  of  this  year  when  Ms.  Basi  left  with 
her  two  children. 

A  June  1991  application  for  child  support  was  granted  without  any  problems  because  there 
was  no  question  Mr.  Dhaliwal  was  the  father  of  the  children. 

However,  when  it  came  to  spousal  support,  Judge  Auxier  said  she  first  had  to  deal  with  the 
threshold  question  of  whether  the  court  had  jurisdiction  over  polygamous  relationships. 
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In  a  marriage  ceremony  the  parties  bestow  the  marriage  status  upon  each  other;  the 
official  merely  directs  the  nte  and  registers  it.  No  special  uniting  virtue  emanates  from  the 
celebrant;  he  is  a  chairman-secretary  of  the  meeting,  without  a  vote,  as  it  were;  and  when  the 
petitioner  declared  that  she  was  taking  the  respondent  as  a  husband,  and  vice  versa,  she  said 
nothing  meaningful  because  her  concept  of  husband  was  in  fact  devoid  of  any  substance.  This  is 
not  a  case  of  mental  reservation  but  one  of  mental  vacuum. 

Our  culture  has  long  since  outgrown  the  magic  age  when  mere  words  abstracted  from  any 
meaning,  had  a  potency  of  their  own. 

The  words  uttered  by  the  parties  at  their  bogus  marriage  were  mere  hocus-pocus  without 
any  sense  and  therefore  without  any  legal  effect. 

An  eminent  American  judge  has  qualified  such  a  charade  as  a  farce;  I  find  it  a 
mischievous  one,  for,  as  in  this  instance,  it  degrades  a  fundamental  social  institution  to  the  level 
of  a  fraudulent  trickery  to  hoodwink  the  immigration  authorities. 

The  institutional  debasement  is  further  compounded  by  the  culprits’  invitation  of  the 
courts  to  abet  their  deceitful  scheme  by  performing  its  last  act:  to  wit,  the  grant  of  an  obliging 
divorce. 

Quaere  whether  this  type  of  conduct  does  amount  to  a  public  mischief. 

Unfortunately  this  sham  marriage  is  entered  in  the  official  records  and,  to  erase  it  to  be 
able  to  marry,  the  parties  will  have  to  resort  to  annulment  proceedings. 

Petition  dismissed. 


Note:  Singla  v.  Singla  (1985),  46  R.F.L.  (2d)  235  (N.S.S.C.  T.D) 

In  this  case,  Nunn,  J.  considered  the  validity  of  a  marriage  which  was  arranged  according  to 
Hindu  custom  by  the  brothers  of  the  plaintiff  and  defendant;  the  parties  were  mamed  according  to 
Hindu  custom  in  India  and  the  marriage  was  property  registered  in  India.  The  plaintiff  alleged, 
however,  that  the  marriage  was  fraudulently  obtained  by  the  defendant  to  facilitate  his 
immigration  to  Canada.  The  plaintiff  and  defendant  had  never  met  until  the  date  of  the  ceremony, 
they  spent  one  week  together  in  India  after  the  ceremony  (without  marital  relations),  the 
defendant  did  not  write  much  to  the  plaintiff  after  she  returned  to  Canada  while  he  remained  in 
India  for  eight  months.  On  his  arrival  in  Canada,  they  lived  together  for  12  days,  and  had  marital 
relations  once  at  the  insistence  of  the  plaintiff. 

Nunn,  J.  reviewed  the  authorities  (including  Swift  v.  Kelly  decided  in  1835),  and 
concluded  that  the  law  of  Nova  Scotia  was  as  stated  by  Schroeder,  J.A.  in  Iantsis;  since  there  was 
no  mistake  as  to  the  nature  of  the  ceremony  or  the  identity  of  the  parties,  the  marriage  was  valid. 
According  to  the  judge, 

“to  hold  otherwise  would  be  to  open  the  floodgates  for  the  dissolution  of  many  marriages 
on  the  basis  that  one  of  the  parties  was  deceived  as  to  the  intent  of  the  other....  I  realize 
that  in  an  individual  case  this  policy  may  cause  particular  hardship;  however,  it  is 
necessary  that  the  broad  policy  be  accepted  as  the  law  of  this  province.” 

In  light  of  this  statement,  consider  the  comments  in  the  case  annotation  in  the  Reports  of  Family 
Law: 


There  seems  little  doubt,  on  the  authorities  cited,  that  Singla  v.  Singla  represents  the  state  of 
the  law  today  ....  The  question  which  should  be  asked  is  whether  the  accepted  authorities  are 
“correct”.  A  rule  of  law  correct  at  one  time  in  history  may  not  be  correct  at  another,  not  because  it 
was  never  correct  but  because  the  society  and  circumstances  which  gave  rise  to  the  need  for  the 
law  and  justified  its  existence  have  now  ceased  to  exist.  To  continue  to  apply  a  rule  of  law  which 
no  longer  represents  reasonably-held  community  expectations  is  to  render  “Law”  a  simple  exercise 
in  power  rather  than  an  instrument  of  social  regulation.  The  view  of  the  law  so  clearly  set  out  by 
Nunn  J.  at  p.  239  is  identical  to  that  set  out  by  the  British  courts  in  1835. 
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changing  attitudes  and  practices  many  of  which  are  already  incorporated  into  provincial  and 
territorial  legislation  and  procedures. 


Note:  Divorce  Reform  in  England 

In  1996  Britain  passed  new  divorce  legislation,  originally  intended  to  take  effect  in  1999, 
which  would  replace  the  1969  divorce  legislation  under  which  the  sole  ground  for  divorce  was 
marriage  breakdown,  which  could  be  established  by  evidence  of  adultery,  cruelty  or  separation 
for  two  years  (or  five  years  in  case  of  petitioner  desertion).  The  new  divorce  legislation — the 
Family  Law  Act  1996 — replaces  a  grounds-based  approach  to  divorce  with  a  procedural 
approach.  The  concept  of  separation  is  essentially  replaced  by  that  of  a  waiting  period. 

The  first  step  in  the  new  divorce  procedure  will  be  attendance  at  an  information  meeting 
which  will  cover  such  issues  as  marriage  counselling  and  other  marriage  support  services;  the 
importance  to  be  attached  to  the  welfare,  wishes  and  feelings  of  the  children;  how  the  parties  may 
acquire  a  better  understanding  of  the  ways  children  can  be  helped  to  cope  with  the  breakdown  of 
the  marriage;  the  nature  of  the  financial  questions  that  may  arise  on  divorce  or  separation  and 
services  which  are  available  to  help  the  parties;  protection  against  violence  and  how  to  obtain 
support  and  assistance;  mediation;  the  availability  to  each  of  the  parties  of  independent  legal 
advice  and  representation;  advice  about  obtaining  legal  aid;  and  the  divorce  and  separation 
process.  Attendance  at  such  an  information  meeting  is  a  precondition  to  commencing  the  divorce 
process  proper. 

Three  months  or  more  after  attending  an  information  meeting,  either  or  both  spouses  may 
file  with  the  court  a  formal  statement  of  marital  breakdown.  It  is  not  necessary  that  the  parties  be 
separated  at  the  time  of  filing.  There  is  then  a  nine  month  period  of  “reflection  and  consideration” 
after  the  filing  of  the  statement  before  either  or  both  spouses  may  apply  for  a  divorce — for 
reflection  about  whether  the  marriage  can  be  saved  and  consideration  of  arrangements  for  the 
future.  Parties  are  encouraged  to  negotiate  their  own  arrangements  during  this  period,  and  in 
particular  to  use  family  mediation  to  resolve  their  disputes.  The  minimum  waiting  period  for  a 
divorce  will  thus  be  one  year.  If  there  is  a  child  under  16,  the  period  for  reflection  and 
consideration  is  extended  by  6  months. 

Is  the  approach  under  this  legislation  preferable  to  current  Canadian  law,  in  that  it  does 
away  with  the  problem  of  determining  if  and  when  the  parties  separated?  It  should  noted  that  this 
new  legislation  has  not  yet  been  proclaimed  in  force  because  of  the  practical  difficulties  of 
implementing  the  mandatory  information  sessions. 


(b)  Critiques  of  No-Fault  Divorce 

Lenore  Weitzman,  The  Divorce  Revolution:  The  Unexpected  Social  and 
Economic  Consequences  for  Women  and  Children  in  America 

(New  York:  Free  Press,  1985)  at  362-374  (footnotes  omitted) 

[Note:  Weitzman  writes  about  California,  one  of  the  first  North  American  jurisdictions  to 
liberalize  divorce  laws  and  experienced  the  “no  fault  divorce  revolution.”  One  significant 
difference  that  should  be  noted  between  California  and  Ontario  is  that  prior  to  the  divorce 
reforms,  California,  as  a  civil  law  jurisdiction,  had  a  matrimonial  property  regime  of  community 
property,  which  essentially  provided  for  joint  ownership  by  a  husband  and  wife  of  all  property 
acquired  during  the  marriage.  Prior  to  the  dramatic  family  law  reforms  of  the  1970’s  and  1980’s, 
common  law  jurisdictions,  such  as  Ontario,  had  no  such  provisions  for  sharing  of  property 
between  spouses.] 
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fairly  the  economic  burdens  of  marital  dissolution  and  the  beginnings  of  the  development  of  a 
legal  structure  more  responsive  to  the  needs  of  dependent  women  and  custodial  mothers  and  their 
children.... 


Note:  Other  Critiques  of  No-Fault  Divorce 

The  traditional  fault  paradigm  is  frequently  criticized  because  it  was  used  to  control 
women  and  reinforce  stereotypes  about  women’s  sexuality.  In  recent  years,  however,  increasing 
numbers  of  commentators  have  argued  that  the  concept  of  fault  in  divorce  has  continuing  value. 
These  commentators  acknowledge  that  fault  has  a  history  of  abuse.  They  suggest,  however,  that  a 
no-fault  system  disregards  the  fact  that  the  traditional  “grounds”  for  divorce — assault,  adultery, 
and  exploitation — continue  to  present  serious  risks  to  the  dependent  spouse  in  the  marriage. 

Carl  Schneider,  for  example,  has  criticized  the  absence  of  moral  discourse  in  modem 
family  law  in  his  article  “Marriage,  Morals,  and  the  Law:  No-Fault  Divorce  and  Moral 
Discourse,”  [1994]  Utah  L.  Rev.  503  .  He  acknowledges  that: 

...there  was  much  to  regret  in  the  law’s  traditional  moral  discourse  about  divorce. 

That  discourse  was  flawed  for  reasons  that  run  deep  in  the  nature  of  law.  The  categories 
the  law  employed  in  that  discourse  were  too  often  crude  and  inapt.  The  problem  was 
partly  that  those  categories  sometimes  seemed  anachronistic — too  much  concentrated  on 
sexual  morality,  too  little  concerned  with  the  full  range  of  ways  spouses  can  betray  a 
marriage,  too  much  based  on  now-obsolete  ideas  about  gender.  But  the  development  of 
more  contemporary  moral  categories  has  been  impeded  by  the  tendency... away  from 
analyzing  interpersonal  problems  in  moral  terms.  The  most  serious  and  prolonged  legal 
attempt  to  create  such  a  category  was  the  rise  of  cruelty  as  a  ground  for  divorce.  But  that 
category  was  quite  overwhelmed  by  pressures  on  courts  to  use  it  as  a  default  category  to 
justify  any  divorce. 

However,  Schneider  suggests  that  significant  costs  flow  from  trying  to  deal  with  family 
law  problems  in  non-moral  terms: 

These  costs  vary  from  rather  practical  dilemmas  in  constructing  a  system  of  legal 
regulation  to  some  of  the  most  basic  quandaries  of  human  society.  However,  it  may  be 
fair  to  say  that  they  primarily  grow  out  of  the  near  tautology  that,  when  moral  discourse 
is  withdrawn  from  the  law,  the  law  can  become  morally  shallow.. . . 

If  the  law  is  to  operate  predictably  and  fairly,  it  needs  to  stay  in  some  kind  of  contact 
with  the  assumptions  on  which  people  base  their  lives.  Many  people  do,  despite 
everything,  take  moral  considerations  into  account  in  conducting  their  marriage,  and  a 
law  that  tries  to  listen  to  their  descriptions  and  explanations  of  their  marriages  with  an  ear 
deaf  to  their  moral  language  will  misconstrue  what  they  are  saying.  Furthermore,  couples 
will  to  some  extent  expect  the  law  to  take  their  moral  relations  into  account,  and  they  will 
base  decisions  on  that  assumption,  however  mistaken  it  may  be.  A  law  that  is  out  of  touch 
with  common  social  practices  and  beliefs  will  thus  lead  too  often  to  situations  in  which 
people  misunderstand  the  law  and  the  law  misunderstands  people.... 

Both  the  likelihood  of  misbehavior  and  its  costs  may  be  particularly  great  in  family 
life,  for  there  people  are  most  impelled  to  behave  badly,  and  there  people  are  most 
vulnerable.  Because  people’s  deepest  emotions  are  engaged  in  their  familial  relations, 
what  happens  in  their  families  will  matter  most  fiercely  to  them,  so  that  there  they  have 
specially  strong  incentives  to  act  wantonly  to  get  what  they  want.... In  family  life,  people 
are  also  least  inhibited,  for  familial  relations  are  precisely  those  in  which  we  expect 
freedom  to  be  most  ourselves,  where  diffidence  and  constraint  are  least  necessary,  where 
we  are  shielded  from  the  world’s  critical  scrutiny,  where  transgressions  are  most  readily 
forgiven. 

Further,  people  are  most  vulnerable  in  family  life.  Exactly  because  people’s  deepest 
and  richest  emotions  are  engaged,  they  are  most  susceptible  to  injury.  Family  members 
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depend  on  each  other  for  love,  reassurance,  comfort,  and  protection.  They  assume  that 
they  can  trust  each  other.  This  trust  is  all  too  easily  betrayed,  and  betrayed  at  special  cost. 
What  is  more,  the  standard  of  behavior  in  family  life  is  high.  Family  members  expect 
more  of  each  other  than  non-maleficence.... In  short  the  very  privacy,  intimacy,  and 
passion  that  make  family  life  most  valuable  also  make  it  the  place  where  people  have  the 
strongest  temptations  to  harm  each  other,  and  where  doing  so  is  most  injurious.... 

I  have  not  been  arguing  that  the  law  either  can  or  should  directly  impose  some 
complete  set  of  moral  principles  of  family  life  upon  the  citizenry.  But  the  way  the  law 
talks  and  acts  may  affect  people’s  regard  for,  understanding  of,  and  reliance  on  moral 
reasoning  in  ways  we  should  be  aware  of.  Law  helps  shape  the  way  people  view  their 
lives  because  law  has  an  expressive  capacity....  If  law  has  an  interpretive  and  constitutive 
function,  then  changing  the  law  so  as  to  eliminate  a  duty  where  one  has  long  existed 
cannot  help  but  have  some  effect  on  behavior  and  attitudes.... 

[T]he  revised  view  of  marriage  and  morality  which  the  law  seems  to  embody  and  thus 
to  promote.. .improperly  disvalues  moral  language  and  reasoning.  More  specifically,  the 
revised  view  strikes  me  as  too  often  calling  on  an  inadequately  considered  moral 
relativism.  It  is  too  willing  to  elevate  preferences  and  desires  into  “needs,”  and  too  ready 
to  concede  that  people  cannot  control  their  thoughts  and  emotions.  It  is  too  reluctant  to 
make  moral  judgments  and  moral  distinctions.  It  is  too  remissive,  all  too  ready  to  relieve 
people  of  the  burden  of  moral  inquiry,  regret,  and  reform.  Its  call  to  elevate  one’s  duties 
to  oneself  to  lordly  prominence  is  an  invitation  all  too  likely  to  be  accepted  and  abused. 
Its  exaltation  of  independence  tends  to  deny  our  inevitable  reliance  on  those  who  love  us 
and  even  on  the  kindness  of  strangers,  to  depreciate  the  consolations  of  dependence,  and 
paradoxically  to  make  people  mere  vulnerable  by  forcing  them  to  be  constantly  prepared 
for  independence. 

In  particular,  by  declining  to  discuss  divorce  in  moral  terms,  the  law  wrongly  suggests 
that  divorce  is  not  a  moral  issue.  To  be  sure,  the  law  could  be  understood  as  saying 
something  rather  different — that  there  are  moral  aspects  to  many,  perhaps  most,  divorces, 
but  that  they  are  the  responsibility  of  the  spouses,  not  the  law.  This  is  no  doubt  what 
many  legislators  and  jurists  believe.  It  is  standard  liberal  doctrine.  However,  that 
inference  from  the  law’s  silence  is  not  likely  to  be  the  common  one. ...That  is,  no-fault 
divorce  will  chime  with,  and  thus  be  understood  to  confirm,  the  socially  widespread  ideas 
about  marriage  and  divorce  that  I  have  associated  with  the  revised  view.  As  Glendon 
aptly  observes  [Abortion  and  Divorce  in  Western  Law,  (Cambridge,  Mass.:  Harvard 
University  Press,  1987)  at  107-108], 

In  the  United  States  the  “no-fault”  idea  blended  readily  with  the  psychological 
jargon  that  already  has  such  a  strong  influence  on  how  Americans  think  about 
their  personal  relationships.  It  began  to  carry  the  suggestion  that  no  one  is  ever  to 
blame  when  a  marriage  ends:  marriages  just  break  down  sometimes,  people  grow 
apart,  and  when  this  happens  even  parents  have  a  right  to  pursue  their  own 
happiness.  The  no-fault  terminology  fit  neatly  into  an  increasingly  popular  mode 
of  discourse  in  which  values  are  treated  as  a  matter  of  taste,  feelings  of  guilt  are 
regarded  as  unhealthy,  and  an  individual’s  primary  responsibility  is  assumed  to  be 
himself. 

...  I  have  argued  that  the  trend  away  from  moral  discourse  has  both  benefits  and 
costs.  But  I  did  not  try  to  weigh  those  benefits  and  costs  against  each  other  to  reach  a 
final  conclusion  either  about  the  desirability  of  that  trend  generally  or  of  a  system  of 
divorce  that  no  longer  speaks  in  moral  terms. . . . 

In  the  end,  family  law  can  only  act  interstitially.  The  fate  of  the  family  in  America  is, 
if  anything,  more  a  social  than  a  legal  enterprise.  As  Carol  Weisbrod  wisely  writes,  “The 
problem  is  centrally  that  we  care  so  much,  and  that  law,  finally,  can  do  so  little.”  [“On  the 
Expressive  Function  of  Family  Law”  (1989)  22  U.  Cal. -Davis  L.  Rev.  991  at  1007.]  If  the 
moral  elements  of  family  life  are — at  appropriate  junctures — to  be  recognized  by  the  law, 
if  the  social  institutions  of  the  family  are  to  be  made  useful,  the  bulk  of  the  work  will  be 
done  not  primarily  through  law,  but  through  all  the  standard  processes  of  social  change. 
Yet  it  is  not  necessarily  bad  news  that  law  is  not  the  only  way  of  pursuing  social  change. 
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Other  methods  of  doing  so  exist,  they  are  well  known  and  they  are  open  to  those  who 
would  use  them.... 


Christopher  Reed,  “Putting  the  ‘fault’  back  in  no-fault  divorce” 

The  Globe  and  Mail,  March  15,  1988 

Divorce  law  and  justice  for  the  ex-partners  has  been  turned  upside  down  in  the  United  States 
by  the  award  of  $500,000  for  “severe  emotional  distress”  to  a  woman  who  had  been  married  for 
only  two  years.  The  unprecedented  verdict  from  a  jury  in  Houston,  Texas,  brings  another  element 
of  civil  law  into  the  relatively  simple,  “no  fault”  divorce  system  based  on  “irreconcilable 
differences.”  This  system  has  been  the  norm  in  North  America  since  1968,  and  most  other 
Western  nations  also  have  similar  approaches  to  divorce. 

Yet  recent  research  has  found  that,  contrary  to  the  intention  of  this  principle,  many  women, 
especially  in  the  middle  class,  suffer  badly  after  divorce,  even  though  everything — in  the  model 
California  system  pioneered  in  1970  for  instance — is  divided  equally.  Statistics  show  that  an  ex- 
wife  suffers  an  average  73  per  cent  financial  decline,  while  her  erstwhile  husband’s  income 
actually  rises  by  42  per  cent. 

The  problem  is  the  financial  inequality  inherent  in  most  marriages.  Each  partner  may  get  half 
of  the  assets  in  a  divorce,  but  the  husband  generally  earns  more  money,  and  losing  that  support 
can  impoverish  the  woman. 

The  Texas  case  does  not  address  this  anomaly  specifically,  but  may  offer  financial  redress  to 
women  who  can  show  that  they  suffered  unfairly  during  the  partnership.  Because  of  the  decision, 
women  have  now  been  given  the  opportunity  to  add  the  process  of  “tort”— cases  of  compensation 
for  damages — to  matrimonial  law. 

Critics  are  concerned  that  this  will  create  thousands  of  cases  in  which  litigants  vent  “normal” 
marital  bitterness  or  spite,  and  further  clog  an  already  hopelessly  congested  court  system. 
However,  it  has  been  welcomed  by  women’s  rights  organizations  as  a  way  of  making  up  for 
losses  wives  usually  incur  under  the  “no-fault”  system: 

The  Houston  case  brought  multimillionaire  oilman  Jerry  Chiles,  44,  into  an  acrimonious 
confrontation  with  his  ex-wife  Patti  Sue,  37,  a  small-town  woman  of  little  sophistication.  Because 
Texas  has  no  alimony,  Mrs.  Chiles’  lawyer  successfully  argued  that  her  damages  claim  should  be 
incorporated  into  the  divorce  hearing. 

The  jury  accepted  that  she  had  suffered  a  nervous  breakdown  as  a  direct  result  of  the  way  her 
husband  had  behaved.  They  heard  that  Mr.  Chiles  often  was  drunk,  took  drugs  and  frequently 
spent  his  evenings  in  topless  bars,  establishing  such  close  and  intimate  connections  with  the 
women  who  worked  in  them  that  they  would  telephone  the  Chiles  home  day  and  night. 

One  evening  when  Mrs.  Chiles  was  looking  for  her  husband,  she  called  on  him  at  his  office. 
There  she  found  him  in  the  arms  of  a  former  company  secretary,  both  of  them  naked.  This 
incident  provoked  bouts  of  nausea,  depression,  insomnia  and  “mental  anguish,”  the  jury  was  told. 

Mrs.  Chiles  began  to  keep  a  written  record  of  their  life  together,  noting  instances  of  Mr. 
Chiles’  alleged  physical  and  verbal  abuse.  She  taped  telephone  conversations  he  had  with  other 
women  and  saved  lipstick-stained  cigaret  ends  left  in  their  home  by  female  visitors.  She  gathered 
this  evidence,  said  her  psychologist,  in  the  naive  belief  that  confronting  her  husband  with  it  might 
cause  him  to  reform,  and  thus  save  their  marriage. 

Mr.  Chiles  denied  assaulting  her  and  attributed  his  verbal  abuse  to  his  outrage  at  being  spied 
upon.  Neither  he  nor  his  lawyers  will  comment  further  on  the  case  as  they  have  applied  for  an 
order  to  prevent  both  sides  from  discussing  it  publicly. 

The  $500,000  award  to  Mrs.  Chiles  is  still  subject  to  appeal,  and  the  verdict  is  not  binding  on 
other  courts.  However,  the  case  has  been  publicized  widely  in  legal  journals  and  will  undoubtedly 
encourage  other  lawyers  to  mitiate  similar  proceedings. 
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Mr.  Epstein  also  noted  that  conduct  won’t  be  a  factor  in  most  cases  “because  no  matter  how 
one  looks  at  it,  the  vast  majority  of  claims  do  not  involve  either  an  assault  or  a  transmission  of  a 
sexual  disease.” 

“It  will  only  be  a  small  number  of  actual  claims  where  there  is  sufficiently  serious  conduct  to 
warrant  such  a  claim.” 

He  added,  “It  would  be  a  tragedy — and  I  think  judges  would  move  very  quickly  in  terms  of 
punitive  awards  as  to  costs — [if  claims  are  made]  that  attempted  to  bring  in  conduct  through  the 
back  door.” 

Mr.  Epstein  pointed  out  that  such  civil  suits  may  give  the  criminal  law  a  boost  by 
emphasizing  the  unacceptability  of  such  conduct.  “On  the  other  hand,  like  anything  in  this  world, 
anything  can  be  taken  to  an  excess,  and  if  every  divorce  action  then  starts  adding  these  claims  on 
it  won’t  be  helpful.” 

“But  I  think  if  people  learn  that  their  conduct  can  be  visited  by  not  only  social  sanctions,  but 
by  damages  in  money,  it  might  well  act  as  a  deterrent.” 

However,  trivial  claims  should  be  avoided.  “I  think  if  there  is  no  serious  mental  distress,  or 
serious  physical  injury— if  it’s  just  hurt  feelings — that’s  the  kind  of  claim  but  left  out  of  a  divorce 
claim.”  ... 


Note:  Valenti  v.  Valenti 

In  Valenti  v.  Valenti  (1996),  21  R.F.L.  (4th)  246  (Ont.  Gen.  Div.)  damages  were  awarded  to  both 
a  wife  and  child  because  of  a  spousal  assault.  The  parties  had  a  sixteen  year  marriage  with 
recurring  periods  of  separation.  The  husband  had  a  serious  alcohol  problem  and  was  frequently 
violent,  including  threatening  the  wife  with  guns  and  choking  her.  He  worked  only  sporadically 
through  the  relationship  and  the  wife  provided  the  main  financial  support.  The  final  separation 
occurred  in  December  1991  after  the  husband  assaulted  the  wife  in  an  episode  that  lasted  several 
hours.  The  episode  was  witnessed  by  the  younger  son  (then  10).  After  the  wife  and  children  left, 
the  husband  went  into  the  son’s  room  and  destroyed  most  of  his  furniture.  The  husband  pleaded 
guilty  to  an  assault  charge  and  received  a  five  month  jail  term.  The  wife  claimed  to  have  serious 
emotional  problems  due  to  the  husband’s  behaviour  during  the  marriage.  She  attended 
psychotherapy  and  victim  support  groups  and  suffered  mild  to  moderate  symptoms  of  post- 
traumatic  stress  disorder. 

In  proceedings  under  the  Family  Law  Act,  the  husband  claimed  an  equalization  (i.e., 
equal  division)  of  family  property,  while  the  wife  requested  an  unequal  division  in  her  favour  and 
child  support.  In  a  second  action,  which  was  joined  with  the  first,  the  wife  and  son  claimed 
damages  as  a  result  of  the  assault.  While  the  court  refused  to  take  the  husband’s  conduct  during 
the  marriage  into  account  in  the  division  of  property,  holding  that  the  circumstances  were  not 
“unconscionable”  so  as  to  require  a  departure  from  equal  division,  the  wife  was  awarded  $15,000 
in  damages  for  assault  and  forcible  confinement  ($10,000  for  pain  and  suffering,  $2,500  in 
aggravated  damages,  and  $2,500  as  punitive  damages),  which  she  was  allowed  to  set  off  against 
the  $19,000  she  owed  the  husband  by  way  of  property  division. 

The  son  was  also  awarded  $3,500  damages  ($2,500  for  pain  and  suffering  and  $1,000  to 
replace  the  items  the  father  had  destroyed  in  his  rage.)  The  damages  to  the  son  were  based  on 
evidence  of  the  serious  psychological  effects  the  assault  had  had  on  him,  when  seen  against  the 
background  of  verbal,  physical  and  emotional  abuse  which  the  son  had  previously  suffered.  The 
son’s  schooling  had  been  interrupted  and  he  had  serious  behavioural  problems  that  had  resulted  in 
encounters  with  the  law. 
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Note:  Calvert  v.  Calvert ,  (1997),  27  R.F.L.  (4th)  394  (Ont.  Gen.  Div.) 

In  Calvert,  a  wife  who  was  suffering  from  Alzheimer's  disease  sought  a  divorce.  The  husband 
contended  that  she  did  not  have  the  mental  capacity  to  form  the  intention  to  live  separate  from 
him.  The  parties  had  been  married  in  1979.  In  1993,  the  wife  began  to  show  early  sings  of  the 
disease.  In  early  1994,  she  went  to  visit  her  daughter  in  Calgary,  and  never  returned  to  Ontario. 
While  in  Calgary,  she  expressed  her  desire  to  divorce  her  husband.  She  meet  with  several 
lawyers  and  a  doctor,  all  of  whom  testified  that  she  clearly  wanted  the  divorce,  and  had  the 
capacity  to  do  so.  Justice  Benotto  of  the  Ontario  Court,  General  Division  held: 

There  are  three  levels  of  capacity  that  are  relevant  to  this  action:  capacity  to  separate,  capacity  to 
divorce  and  capacity  to  instruct  counsel  in  connection  with  the  divorce. 

Separation  is  the  simplest  act,  requiring  the  lowest  level  of  understanding.  A  person  has  to 
know  with  whom  he  or  she  does  or  does  not  want  to  live.  Divorce,  while  still  simple,  requires  a  bit 
more  understanding.  It  requires  the  desire  to  remain  separate  and  to  be  no  longer  married  to  one's 
spouse.  It  is  the  undoing  of  the  contract  of  marriage. 

The  contract  of  marriage  has  been  described  as  the  essence  of  simplicity,  not  requiring  a  high 
degree  of  intelligence  to  comprehend  ....  If  marriage  is  simple,  divorce  must  be  equally  simple. 
The  American  courts  have  recognized  that  the  mental  capacity  required  for  divorce  is  the  same  as 
required  for  entering  into  marriage:  Re  Kutchins,  136  A. 3d  45  (Ill.,  1985). 

There  is  a  distinction  between  the  decisions  a  person  makes  regarding  personal  matters  such  as 
where  or  with  whom  to  live  and  decisions  regardmg  financial  matters.  Financial  matters  require  a 
higher  level  of  understandmg.  The  capacity  to  instruct  counsel  involves  the  ability  to  understand 
financial  and  legal  issues.  This  puts  it  significantly  higher  on  the  competency  hierarchy.  It  has 
been  said  that  the  highest  level  of  capacity  is  that  required  to  make  a  will:  Park,  supra,  at  p.  1426. 
(I  note  that  Mr.  Bimbaum  felt  that,  in  August  1994,  he  would  have  taken  instructions  for  a  will  but 
for  Dr.  Hogan's  concern  about  her  ability  to  instruct  counsel.)  While  Mrs.  Calvert  may  have  lacked 
the  ability  to  instruct  counsel,  that  did  not  mean  that  she  could  not  make  the  basic  personal 
decision  to  separate  and  divorce. 

The  Court  concluded  that  Mrs.  Calvert  did  have  the  capacity  to  live  separate  and  apart. 


Note:  Relevance  of  Date  of  Separation  for  Property  Division 

Determining  the  date  of  separation  is  also  of  importance  under  Ontario’s  Family  Law  Act,  under 
which  the  valuation  date  for  the  purposes  of  calculating  equalization  payments  between  the 
spouses  is  usually  “the  date  the  spouses  separate  and  there  is  no  reasonable  prospect  that  they  will 
resume  cohabitation”  (s.4(l),  definition  of  “valuation  date”).  The  relevance  of  the  date  of 
separation  to  the  division  of  matrimonial  property  will  be  discussed  in  detail  in  the  materials  on 
the  Family  Law  Act,  below  (Vol.  II). 


Note:  Alternatives  to  Separation  as  a  “No-Fault”  Ground  for  Divorce 

Given  the  difficulties,  in  certain  cases,  of  establishing  when  the  parties  separated  or  whether  they 
were  living  separate  and  apart  under  the  same  roof,  would  it  be  preferable  to  replace  the 
requirement  of  separation  as  a  ground  for  divorce  with  that  of  a  waiting  period  (six  months?  one 
year?)  following  the  filing  by  one  or  both  of  the  spouses  of  a  declaration  of  an  intention  to  seek 
dissolution  of  the  marriage?  This  approach  was  recommended  by  the  Canadian  Law  Reform 
Commission  in  1976  and  is  basically  the  approach  that  was  taken  by  Britain  in  its  1996  divorce 
reform  (discussed  above  in  the  introductory  materials  on  no-fault  divorce). 
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(ii)  Adultery 

Adultery  was  historically  regarded  as  the  most  serious,  if  not  the  only,  matrimonial 
offense.  Not  only  did  adultery  entail  serious  consequences  within  matrimonial  law  (such  as 
affording  grounds  for  separation  or  divorce),  there  were  also  common  law  tort  actions  of 
“criminal  conversation”  and  “alienation  of  affections”  which  a  wronged  husband  could  bring 
against  the  man  with  whom  his  wife  had  committed  adultery.  In  some  jurisdictions,  adultery  was 
even  subject  to  cnminal  sanction.  While  much  of  this  historical  legacy  has  been  abandoned  (at 
least  in  Canada),  adultery  has  been  retained  as  a  basis  for  establishing  marriage  breakdown. 
According  to  s.8(2)(b)  of  the  Divorce  Act ,  only  the  innocent  party,  that  is,  the  person  against 
whom  the  adultery  has  been  committed,  may  bring  the  petition  for  divorce. 


William  Schmidt,  “Wisconsin  woman  to  stand  trial  on  rarely  used  adultery  charge” 

The  Globe  and  Mail ,  May  1 ,  1 990 

CHICAGO — A  28-year-old  woman  will  be  arraigned  next  month  in  northern  Wisconsin, 
where  she  is  to  stand  trial  on  one  of  the  rarest  of  cnminal  charges:  adultery. 

No  one  in  Wisconsin  can  recall  the  last  time  a  county  prosecutor  sought  to  enforce  the  state’s 
nineteenth-century  law  that  requires  sexual  fidelity  inside  marriage.  A  felony  punishable  by  up  to 
two  years  in  the  state  penitentiary  and  a  fine  of  $10,000,  adultery  has  not  been  an  issue  in 
Wisconsin  courts  since  the  early  part  of  the  century,  lawyers  say. 

The  state’s  case  against  Donna  Carroll  has  focused  new  attention  on  these  relatively  obscure 
statutes,  which  endure — although  they  are  seldom  if  ever,  enforced — in  the  criminal  codes  of 
about  half  the  states,  including  New  York,  Connecticut  and  Illinois.  (Adultery  is  not  a  criminal 
offence  in  Canada  and,  under  the  new  divorce  law,  is  not  grounds  for  divorce.) 

The  state’s  decision  to  prosecute  Mrs.  Carroll  has  unfolded  as  a  tale  of  contemporary  morals 
and  manners  in  northern  Wisconsin. 

Her  lawyers,  including  counsel  from  the  Amencan  Civil  Liberties  Union,  argue  the  law 
should  be  declared  unconstitutional.  The  ACLU  has  cast  her  as  the  unfortunate  victim  of  a  district 
attorney  who  has  allowed  himself  to  become  an  instrument  of  vengeance  in  the  hands  of  an  angry 
husband. 

The  state  argues  that  it  is  representing  the  public  good  by  pressing  charges  against  Mrs. 
Carroll,  because  Wisconsin  has  a  substantial  interest  in  preventing  adultery  to  support  “the 
stability  and  best  interests  of  marriage  and  the  family.”  And  the  local  prosecutor  said  he  had  no 
choice  but  to  enforce  a  law  when  confronted  with  evidence  of  a  violation. 

Ronald  Allen,  a  professor  at  Chicago’s  Northwestern  University  school  of  law,  said  adultery 
statutes,  like  those  banning  fornication  and  sodomy,  are  seldom  used  but  have  remained  on  the 
books  in  many  states  because  they  are  so  closely  tied  to  larger  notions  about  public  morality. 

He  said  such  laws  have  even  inspired  an  aphorism  among  lawyers:  “They  are  on  the  books  to 
help  preserve  our  morality;  at  the  same  time,  they  are  not  enforced  in  order  to  preserve  our 
conduct.” 

Through  her  lawyers,  Mrs.  Carroll  has  denied  committing  adultery.  In  bnefs  filed  on  her 
behalf,  lawyers  have  argued  that  the  adultery  statute  violates  Mrs.  Carroll’s  right  to  privacy,  equal 
protection,  due  process  and  freedom  from  cruel  and  unusual  punishment.  They  also  have 
questioned  the  fairness  of  prosecuting  her  because  her  husband  at  the  time,  Robert  Carroll, 
allegedly  admitted  to  his  own  extramarital  affair  but  was  not  charged.  A  special  prosecutor 
assigned  to  examine  his  case  concluded  there  was  insufficient  evidence  to  bring  charges,  since  the 
alleged  offence  probably  occurred  outside  Wisconsin  while  Mr.  Carroll,  a  trucker,  was  on  the 
road. 
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was  to  a  set  of  larger  family  concerns  and  social  arrangements.  A  husband’s  adultery  was  less 
serious.  Indeed,  it  might  even  have  useful  consequences,  since  a  natural  son  could  always  be 
acknowledged  if  the  legal  union  failed  to  produce  an  heir.  But  when  the  spouses  themselves 
began  to  play  a  greater  role  in  mate  selection,  adultery  by  either  husband  or  wife  was  more  apt  to 
be  seen  as  a  personal  offense  to  the  other.  Modem  romantic  sensibilities,  so  sympathetic  to  the 
sexual  dalliances  of  men  and  women  trapped  in  loveless  arranged  marriages  of  an  earlier  time, 
expected  fidelity,  and  more,  from  spouses  who  had  chosen  each  other  on  the  basis  of  mutual 
attraction  and  perceived  affinities.  But  as  the  idea  of  marriage  as  a  vehicle  for  individual  self- 
fulfillment  gained  prominence  in  the  twentieth  century,  consensus  about  the  morality  of  extra¬ 
marital  sexual  relations  weakened;  situation  ethics  and  psychotherapy  stepped  in,  and  the  law 
retreated  in  confusion. . . . 


Note:  Social  Acceptance  of  Adultery 

In  2003  the  Vanier  Institute  of  the  Family  carried  out  a  major  national  survey  of  Canadian 
families  to  get  a  clearer  reading  on  what  Canadians  want  from  family  life  and  what  they  are  in 
fact  experiencing.  (Approximately  2000  adults  participated  in  the  survey).  The  results  of  the 
survey  are  reported  in  Reginald  Bibby,  The  Future  of  Families  Project:  A  Survey  of  Canadian 
Hopes  and  Dreams  (Ottawa,  Vanier  Institute  of  the  Family,  2005).  Bibby  summarizes  the  survey 
findings  on  attitudes  towards  extra-marital  sex: 

Less  than  5%  of  people  across  the  country  approve  of  and  accept  extra-marital  sex.  Conversely, 
70%  neither  approve  nor  or  willing  to  accept  people  having  sex  with  someone  other  than  their 
spouse.  The  remaining  one  in  four  Canadians  disapproves  of  but  would  accept  or  tolerate  the 
reality  of  extra-marital  relationships.  These  levels  of  disapproval  are  virtually  unchanged  since  the 
1970s.  The  sexual  revolution  clearly  did  not  extend  to  endorsing  or  legitimizing  extra-marital  sex. 


Note:  Definition  of  Adultery 

Adultery  is  not  expressly  defined  in  the  Divorce  Act.  Traditionally,  it  has  been  defined  by 
Canadian  courts  as  voluntary  sexual  intercourse  between  a  married  person  and  another  person  of 
the  opposite  sex  other  than  his  or  her  spouse.  Other  acts  of  a  sexual  nature  were  held  not  to 
constitute  adultery.  In  the  course  of  legalizing  same-sex  marriage  in  the  Civil  Marriage  Act 
(2005),  the  federal  government  made  no  amendment  to  the  Divorce  Act  provisions  relating  to 
adultery.  Will  the  common  law  definition  of  adultery  be  judicially  reshaped  to  take  account  of 
same-sex  marriage?  How  easy  will  it  be  to  redefine  adultery  so  as  to  make  it  applicable  to  same- 
sex  relationships?  Any  changed  or  expanded  definition  would  also  have  implications  for  what 
counts  as  adultery  in  opposite  sex  relationships.  Is  the  better  alternative  simply  to  eliminate 
adultery  as  a  ground  for  divorce?  The  following  newspaper  article  shows  that  the  issue  has 
already  reached  the  courts. 


“Judge  changes  definition  of  adultery” 

National  Post,  August  30,  2005 

VANCOUVER — A  Vancouver  woman  was  granted  a  divorce  Tuesday  after  a  B.C.  Supreme 
Court  judge  decided  the  woman’s  husband  had  indeed  engaged  in  an  adulterous  affair  with 
another  man,  despite  the  current  definition  of  adultery  involving  people  of  the  opposite  sex. 

Justice  Nicole  Garson  said  she  had  been  persuaded  that  she  had  the  authority  to  make  a 
change  in  the  definition  of  adultery. 
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STORTINI  L.J.S.C.:  ...Prior  to  the  separation  the  wife  developed  a  relationship  with  the  co¬ 
respondent.  They  met  at  Tough  Love  meetings  and  found  many  interests  in  common  including 
(but  not  limited  to)  literature,  music,  drama,  etc.  They  enrolled  in  a  psychology  course  at  a  local 
college  and  spent  a  lot  of  time  together.  The  evidence  of  the  husband  and  his  witness,  including 
the  professional  investigator,  establishes  that  the  respondents  spent  a  lot  of  time  together  in  and 
out  of  their  respective  apartments.  The  respondents  admit  that  on  two  occasions  the  wife  spent  the 
night  in  the  co-respondent’s  apartment.  They  insist  that  this  was  arranged  because  the  wife’s 
dwelling  was  exceptionally  cold,  and  they  also  insist  that  no  sexual  intercourse  took  place 
because  the  co-respondent  is  impotent.  The  co-respondent  testifies  that  his  impotence  is  due  to, 
(1)  some  back  surgery  which  took  place  some  years  ago,  and  (2)  a  very  bad  marriage  which  was 
terminated  about  a  year  ago. 

No  medical  or  other  practitioner  was  called  to  confirm  the  co-respondent’s  alleged 
inability  to  perform  sexual  intercourse.  He  states  that  the  surgeon  who  performed  the  back 
surgery  is  dead,  and  he  did  not  wish  to  subpoena  his  ex-wife  from  Vancouver  because  of  her 
terribly  hostile  attitude  toward  him. 

What  we  have  here  is,  (a)  evidence  of  opportunity,  and  (b)  evidence  of  inclination, 
countered  by  a  flat  denial  by  the  respondent  that  any  sexual  intercourse  took  place  because  of  the 
impotence  of  the  co-respondent. 

The  co-respondent  submitted  an  article  on  Impotence  by  Dr.  Douglas  W.  Qrr  taken  from 
the  Encyclopedia  of  Mental  Health  (1970),  (Ex.  36)  which  indicates  two  main  types  of 
impotence:  physical  and  psychic.  No  evidence  was  called  to  establish  the  nature  of  the  co¬ 
respondent’s  impotence.  The  respondent  wife’s  testimony  is  not  of  attempt  and  failure,  but 
merely  that  no  sexual  intercourse  was  pursued  because  they  were  just  good  fnends  and  he  told  her 
he  was  impotent. 

In  the  result  the  court  is  left  on  the  one  hand  with  at  least  a  prima  facie  case  of  adultery 
because  of  the  proven  elements  of  opportunity  and  intimacy,  and  on  the  other  hand  with  a  bald- 
faced  denial  that  any  adultery  occurred. 

In  my  view,  once  opportunity  and  intimacy  are  established  on  a  balance  of  probabilities, 
there  is  a  burden  on  the  alleged  adulterers  to  call  evidence  in  rebuttal  sufficient  to  dislodge  the 
preponderant  evidence.  Despite  the  death  of  the  back  surgeon,  the  co-respondent  could  have 
submitted  himself  to  a  medical  examination  and  either  called  the  medical  practitioner  as  a  witness 
or  submitted  a  medical  report  pursuant  to  the  rules.  This  was  not  done  and  no  sufficient 
explanation  for  the  failure  put  forward.  These  facts  may  support  an  adverse  inference. 
Furthermore,  the  testimony  of  the  ex-wife  could  have  been  presented  viva  voce  or  by  affidavit. 
Again,  an  adverse  inference  may  be  raised.  I  realize,  of  course,  that  psychic  impotence  may  not 
be  universal  but  may  be  directed  or  limited  to  a  particular  person,  but  the  absence  of  evidence  is 
not  helpful  in  this  case. 

On  a  balance  of  probabilities,  therefore,  I  find  that  the  allegation  of  adultery  has  been 
established.  There  will  be  a  decree  nisi  granted  to  the  husband  on  his  counter-petition. 


Note:  d’Entremont  v.  d’Entremont  (1992),  44  R.F.L.  (3)  224  (N.S.C.A.) 

In  d  'Entremont  the  wife  appealed  the  dismissal  of  her  petition  for  divorce  on  the  grounds  of  her 
husband’s  adultery.  The  husband  had  acknowledged  by  affidavit  that  he  had  committed  adultery 
commencing  at  the  time  of  separation,  stating  that  the  adultery  had  not  been  condoned  by  the 
wife.  The  trial  judge  had  refused  to  grant  the  divorce  for  the  reason  that  the  adultery  had  not  been 
proved.  The  Nova  Scotia  Court  of  Appeal  allowed  the  appeal,  and  granted  the  divorce.  In  these 
uncontested  proceedings,  where  there  was  evidence  before  the  Court  proving  the  uncondoned 
adultery  of  the  respondent,  the  requirements  of  section  8  of  the  Divorce  Act  had  been  met.  No 
additional  formalities  were  required 
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conversation.  So,  also,  they  can  compromise  a  claim  for  damages  in  divorce  proceedings 
so  long  as  the  agreement  does  not  tend  to  pervert  the  course  of  justice,  and  is  brought  to 
the  notice  of,  and  sanctioned  by,  the  court” 

Similarly,  collusion  is  not  constituted  by  the  mere  fact  that  both  parties  desired  the 
divorce,  or  discussed  the  situation  with  one  another.  Nor  is  it  collusion  for  the  guilty  spouse  to 
furnish  the  other  the  evidence  of  adultery  or  to  agree  to  facilitate  the  obtaining  of  it,  although  such 
an  agreement  is  likely  to  be  scrutinized  carefully. 

The  intention  of  the  parties  is  of  great  importance  in  collusion  as  the  Act  states  that  the 
agreement  or  conspiracy  must  be  “for  the  purpose  of  subverting  the  administration  of  justice.”  An 
agreement  or  conspiracy  involves  a  common  intent.  Thus,  if  one  party  only  has  that  intent  and  the 
other  has  not,  the  parties  are  not  of  the  one  mind  and  it  cannot  be  said  that  an  agreement  made  by 
them  is  made  for  the  purpose  of  subverting  the  administration  of  justice.  The  motive  of  the  parties 
must  be  distinguished  from  their  intention.  If  the  parties  intended  to  enter  into  a  collusive 
agreement,  the  section  is  satisfied  however  laudable  their  motives  might  have  been. 

Prior  to  the  Act,  it  seems  that  collusion  would  not  be  established  unless  there  was  present 
valuable  consideration: 

“A  collusive  bargain  is  one  with  a  corrupt  intention;  it  is  an  agreement  under  which  a 
party  to  the  suit  for  valuable  consideration  has  agreed  either  to  institute  it  or  to  conduct  it 
in  a  certain  way  .  .  .  Unless  there  is  this  matching  of  forensic  proceeding  against  valuable 
consideration,  there  is  no  collusion.” 

Since  the  notion  of  valuable  consideration  does  not  form  part  of  the  statutory  definition  of 
collusion,  it  would  seem  that  the  legislature  did  not  mean  it  to  be  an  essential  prerequisite  to  the 
establishment  of  collusion.  However,  clearly  the  presence  or  absence  of  consideration  will  be  of 
considerable  relevance  in  determining  whether  the  agreement  was  made  for  the  purpose  of 
subverting  the  administration  of  justice. 

In  two  recent  decisions  of  first  instance  a  mamage  was  entered  into  for  immigration 
purposes.  In  each  case  cohabitation  was  minimal  and  the  parties  agreed  with  one  another  to  obtain 
a  divorce  as  soon  as  possible.  In  each  case  the  divorce  was  held  to  be  collusive.  It  is  submitted 
that  it  is  the  agreement  to  enter  into  marriage  rather  than  the  agreement  to  procure  a  divorce  that 
renders  these  cases  offensive.  As  McClung  J.  said  in  one  case:  “[I]t  is  important  to  distinguish 
between  a  collusive  marriage  and  a  collusive  divorce.”  It  is  submitted  that  the  “immigration 
cases”  are  cases  of  collusive  marriages  rather  than  collusive  divorces  and  as  such  should  not  fall 
within  the  scope  of  section  9(1  )(b)  of  the  Divorce  Act.  Clearly,  a  divorce  following  an 
“immigration  marriage”  will  not  be  collusive  where  there  is  no  agreement  to  procure  a  divorce. 


Note:  Guglielmo  v.  Mikhail,  Quebec  Superior  Court,  Warren  J.  (March,  1991) 

[What  follows  is  the  digest  of  this  case  from  The  Lawyers  Weekly ,  June  14,  1991,  (1991),  11 
L.W.  1107-011] 

The  wife  had  started  divorce  proceedings  on  the  grounds  of  mental  cruelty  and  left  the 
matrimonial  home  with  the  parties’  two  children.  Two  weeks  later,  she  had  moved  back  and 
stayed  in  the  home  for  two  years.  She  then  resumed  divorce  proceedings,  in  which  she  alleged 
that  throughout  the  couple’s  14-year  marriage,  the  husband  had  controlled  her  personal  life.  She 
alleged  she  was  not  permitted  to  speak  to  neighbours  or  use  the  telephone  and  that  if  she  did,  her 
calls  were  recorded.  Her  husband  had  also  forbidden  her  to  read  women’s  magazines  and  had 
ordered  the  children  to  seek  his  permission  to  leave  the  house  if  they  planned  to  be  gone  more 
than  15  minutes.  The  husband  submitted  the  parties  had  reconciled  when  the  wife  returned  to  the 
matrimonial  home.  His  evidence  indicated  that  they  had  resumed  a  normal  domestic  life, 
including  sharing  expenses,  taking  family  holidays  and  resuming  marital  relations.  The  wife 
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stated  that  she  had  gone  back  and  stayed  with  the  husband  for  two  years  because  he  had 
threatened  to  take  the  children  away  from  her  and  that  she  had  resumed  sexual  relations  out  of 
fear. 

HELD:  the  two-year  resumption  of  cohabitation  did  not  prove  that  the  wife  had  pardoned  her 
husband  for  the  purposes  of  reconciliation.  Reconciliation  involved  more  than  a  simple  attempt 
and  could  not  be  motivated  by  pity,  compassion  or  fear.  Resumption  of  sexual  relations  did  not 
necessarily  constitute  a  reconciliation  under  the  Divorce  Act.  Her  husband  had  forced  her  to 
resume  marital  relations  and  had  continued  to  supervise  her  daily  activities.  The  wife  had 
tolerated  his  actions  until  she  realized  he  would  never  change  and  had  proceeded  with  the  divorce 
after  overcoming  her  fear  of  losing  her  children. 


Johnson  v.  Ahmed 

(1981),  22  R.F.L.  (2d)  141  (Alta.  Q.B.) 

McCLUNG  J.: — Increasingly  the  Court  of  Queen’s  Bench  has  been  presented  with  petitions  for 
the  dissolution  of  so-called  marriages  of  convenience,  that  is,  marriages  celebrated  between  one 
party  enjoying  full  Canadian  citizenship  and  another  who  does  not.  The  latter  wishes  to  obtain 
and  employ  the  spousal  advantages  conferred  by  s.  10  of  the  Canadian  Citizenship  Act,  R.S.C. 
1970  c.  C-19  [since  repealed]  and  replaced  by  the  Citizenship  Act,  1974-75-76  (Can.),  c.  108], 

These  mamages  are  easily  identified.  The  evidence  and  the  particulars  within  the  petition 
disclose  that  prior  to  the  marriage  the  parties  were  relative  if  not  complete  strangers.  Marital 
cohabitation,  if  attempted  at  all,  ends  very  quickly.  The  respondent  rarely  appears  at  the 
application  for  the  decree  nisi.  He  is  noted  in  default  after  the  petition  is  substitutionally  served 
upon  him — that  is  if  service  of  the  petition  is  not  dispensed  with  altogether.  The  grounds  and 
circumstances  pleaded  are  customarily  the  three-year  separation  provided  by  the  Divorce  Act, 
R.S.C.  1970,  c.  D-8.  If  this  cannot  be  endured  the  respondent  spouse’s  solemn  confession  of 
adultery  is  offered.  It  is  usually  in  affidavit  form  because,  it  is  said,  “it  is  expensive  and 
inconvenient  for  [him]  to  attend  the  application  for  decree  nisi.” 

The  motivation  of  the  spouse  who  bestows  the  benefits  of  citizenship  under  the  ceremony 
is,  surprisingly,  sometimes  quite  gratuitous.  More  often  it  is  for  cash  but  this  fact  is  usually 
extractable  by  judge’s  inquiry  alone.  Occasionally  the  unsettling  ambience  of  collusion  escapes: 
Gentles  v.  Gentles  (1979),  12  R.F.L.  (2d)  287  (Ont.  C.A.);  Singh  v.  Singh,  25  R.F.L.  20,  [1976] 
W.W.D.  34  (B.C.S.C.). 

Orthodox  definitions  of  what  constitutes  a  collusive  agreement  prior  to  the  enactment  of 
the  Divorce  Act  in  1968  include  those  discussed  in  Shaw  v.  Shaw,  [1944]  2  W.W.R.  243,  [1944]  4 
D.L.R.  9  (Alta.  C.A.),  and  by  Scarman  U.  (as  he  then  was)  in  Noble  v.  Noble,  [1964]  P.  250  at 
261,  [1964]  1  All  E.R.  769n  (C.A.),  but  those  cases  must  be  read  in  the  light  of  the  statutory 
definition  now  provided  by  s.  2  of  the  Divorce  Act.  It  says: 

“  ‘collusion’  means  an  agreement  or  conspiracy  to  which  a  petitioner  is  either  directly  or 
indirectly  a  party  for  the  purpose  of  subverting  the  administration  of  justice,  and  includes 
any  agreement,  understanding  or  arrangement  to  fabricate  or  suppress  evidence  or  to 
deceive  the  court,  but  does  not  include  an  agreement  to  the  extent  that  it  provides  for 
separation  between  the  parties,  financial  support,  division  of  property  interests  or  the 
custody,  care  or  upbringing  of  children  of  the  marriage”. 

While  the  obligation  of  proving  collusion  lay  upon  its  claimant  before  the  Act,  the  duty 
now  rests  with  the  court  itself.  Section  9(1 )(6)  provides  that  collusion  found  in  the  presentation  or 
prosecution  of  the  petition  will  compel  its  dismissal. 

Turning  to  a  consideration  of  the  respective  applications  for  decree  nisi  of  divorce  herein 
it  is  clear  that  all  relevant  facts  in  support  of  the  dissolution  sought  have  been  established  in  each 
case.  However,  the  residual  question  of  collusion  attending  the  presentation  or  prosecution  of 


